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        Dr. Scott J. Cameron 
        435 East 70th Street, 17-J 
        New York, New York, 10021 
       
         
        June 9, 2010 
 
To Whom It May Concern: 
 
 I am writing in support of James R. Caputo, M.D.  I have known Dr. Caputo on a 
professional basis for approximately four years.  I have witnessed him practice both 
obstetrics and gynecology in Syracuse, I have assisted him with surgical cases in the 
operating room, and I have collaborated with him at length on a research study.  I can 
also testify to his good character and fastidious personality traits.  
 
 Dr. Caputo is a highly skilled medical practitioner.  His attention to detail and 
delivery of quality patient care are second-to-none.  Comparing him to several other 
medical practitioners in the area whom I have also worked with in the clinical 
environment and in the operating room, I submit that his skill and care are of the highest 
caliber.  He offers a broad array of complex gynecological procedures and navigates the 
most intricate surgical cases with comfort and with good outcomes that are not matched 
by many of his contemporaries.  He operates extremely competently independently, but 
also functions well as part of a team.   
 
 Without hesitation, I would be encouraged to see patients present to Dr. Caputo to 
receive the high level of care that he has a reputation for delivering, and I commend him 
to you most warmly.  Please feel free to contact me regarding any concerns. 
 
Yours, 
 

 
 
 
Scott J. Cameron, B.Sc., M.S., M.D., Ph.D. 
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Labor and Delivery History
at Crouse Hospital (October 1998 - Nov 2001)

for James R. Caputo, M.D.

Total Deliveries Vaginal
Vaginal 
Breech

Total 
Cesarean

Primary 
Scheduled

Primary 
Failed TOL Repeat Total Forceps

Kielland 
Rotations

Mid 
Forceps Vacuum

Multiple 
Gestations

394 329 6 65 17 19 29 45 13 18 16 14

Total C-Section Rate =>       16.50%

Failed Trial of Labor C-Section Rate =>     4.82%

Post C-Section Wound Infection Rate =>       0%

        Post Partum/Post Operative => 0.25%

   Maternal Complication Rate (one case)
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James Richard Caputo, M.D. 
 
 

Curriculum Vitae 
 
 

BIOGRAPHICAL/   Address:   4729 North Street  Jamesville, New York 13078 
CONTACT DATA     Birthdate:   March 8, 1967 
      Place of Birth:  Rochester, New York 
      Citizenship:  United States 
      Email:   jrcaputo@yahoo.com   

Phone:  (315) 382-8778 
  
 
EDUCATION/              06/1997 SPECIALTY TRAINING IN OB/GYN  
TRAINING     Oakwood Hospital and Medical Center 
      Department of Obstetrics and Gynecology 
      18101 Oakwood Blvd 
      Dearborn, Michigan 
           

           05/1993 DOCTOR OF MEDICINE   
      State University of New York 
      Health Science Center @ Syracuse 
      College of Medicine 
      Syracuse, New York 
 

           05/1989 BACHELOR OF SCIENCE IN BIOCHEMISTRY   
      University of Buffalo 
      Buffalo, New York   
 
    
LICENSURE                               New York State – Physician  #206065     
 
    
WORK                5/2009 – Present James R. Caputo, M.D., Ob/Gyn 
EXPERIENCE     1200 East Genesee Street · Suite 201 
      Syracuse, New York 13210 
      Private Practice 

 
             4/2008 – 4/2009 Practice restructuring 

 
                       07/2001 – 4/2008 James R. Caputo, M.D., P.C. 
      739 Irving Avenue · Suite 300  
      Syracuse, New York 13210  
      Private Practice 
 

         03/2000 – 07/2001 Jeffrey B. Chick, M.D., P.C. 
      502 Walnut Avenue 
      Syracuse, New York  
      Private Practice – purchased practice in July 2001 
 

         10/1998 – 02/2000 Hill Ob/Gyn Associates, P.C. 
      1000 East Genesee Street · Suite 500 
      Syracuse, New York     
      Private Practice 
 

         08/1997 – 10/1998 James R. Caputo, M.D., Obstetrics and Gynecology, P.C. 
      Penfield, New York    
      Private Practice 
 

         07/1993 – 06/1997 Oakwood Hospital Department  of Obstetrics and Gynecology 
      Resident Physician 
      Program Director:  Sami Guindi, M.D. 
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TEACHING                                     06/2011     Surgical mission trip to Botown, Sierra Leone, Africa 
EXPERIENCE    West Africa Fistula Foundation 

Provided surgical treatment free of charge for women with various disorders  
including severe Vesico-Vaginal and Recto-Vaginal Fistulas resulting from  
obstructed labor and lack of access to cesarean section while collaborating  
with and instructing local African doctors in both medicine and surgery. 

 
02/2005 – 2008  Ob/Gyn Clinical Correlations Lecture Series  

Gave two separate lectures to second year medical students through the  
Department of Pathology at SUNY Upstate Medical University.  Presented  
slides of clinical medicine and surgery, correlating them with core topics in  
the fields of Obstetrical and Gynecological private practice. 

 
     1998 – 2008  Clinical Instructor    

Department of Ob/Gyn  
SUNY Upstate Medical University – resident education 

 
                                          08/1997 – 06/1998   Clinical Instructor   

Highland Hospital of Rochester Department of Family Practice   
Provided Ob/Gyn clinical instruction for resident physician outpatient clinic. 

      
                          08/1997 – 05/1998 Clinical Instructor    

University of Rochester Department of Ob/Gyn     
 Supervised  resident Colposcopy/LEEP Clinic  

Highland Hospital, Rochester, New York 
 
CERTIFICATIONS &    Board Certified   
MEMBERSHIPS      November 1999.  Certificate # 971289 
      Diplomate of the American Board of Obstetrics and Gynecology 

Certification current 
 

      Fellow of The American Congress of Obstetrics and Gynecology  
Admitted December 2000 

 
      National Board of Medical Examiners   

Certificate # 432321 
 
CLINICAL PRACTICE    Precise delivery of Care  High Risk Obstetrics 
INTERESTS &     Minimally Invasive Surgery Menopausal Medicine 
ACCOMPLISHMENTS    Reconstructive Vaginal Surgery Pelvic Pain 
      Urinary Incontinence  Infertility 
      High patient satisfaction   
 
RESEARCH         1998 – 2008   Private practice research into premature birth – causes and treatment 
ACTIVITIES                modalities.  Compiled data and wrote preliminary abstract with  

statistically significant results.    
 
           1988 - 1989   Isolated defective genes of temperature sensitive strains of Vaccinia virus  

during undergraduate research at University of Buffalo. 
 
           1985  Researched new strategies in producing three-dimensional semi-conductors  

during summer internship at IBM Corporation. 
 
 
RESEARCH    Gestational Diabetes: New strategies in screening and management 
INTERESTS     Evaluation of new management protocol for optimizing overall  

delivery outcome. 
 
      Secondary Infertility     

Development of a treatment protocol aimed at restoring a functionally  
proven system in the absence of new tubal disease. 

 
 
AWARDS     Compassionate Doctor Recognition – 2010, 2012-2013  Vitals.com 
      Top Ten Doctors – 2012   Vitals.com 
      Patient’s Choice Award – 2012-2013  Vitals.com  



 
Practice and Performance Highlights 

 
 
 

• Overall Number of Gynecologic Cases:  ~2,300 major and minor surgeries.  Extensive first assistant 
experience. 
 

• Gynecologic Surgeries:   
Minimally Invasive:  Advanced Laparoscopy – Level II: Cystectomy, Adnexectomy, Extensive adhesional 
disease, CO2 laser, Myomectomy, Endometriosis, Ectopic pregnancy, Uterine suspension, Vaginal Vault 
suspension, Pomeroy tubal ligation, Tuboplasty, LAVH (Traditional/Döderlein Techniques), Laparoscopic 
Burch, Level II Hysteroscopy/Resectoscope.  
Laparotomy: Exploratory, TAH, Myomectomy, Adnexal disease, Ectopic/Cornual Pregnancy, Tubal 
Reanastamosis.  
Pelvic Reconstruction: Anterior and Posterior (Levatorplasty) Colporrhaphy, Trans Obturator Tape, Kelley 
Plication, Hymenectomy, Perineoplasty.   
Minor Gynecologic Surgery:  Diagnostic Hysteroscopy/D&C, Essure, LEEP, CO2 Laser ablation.  
 

• Special Obstetrical/Gynecologic skills:  VBAC, Vaginal Breech delivery (singleton or second twin), 
Genetic/Maturity Amniocentesis, Transvaginal/Abdominal Ultrasound performance/interpretation, 
Obstetrical Forceps (outlet, low, mid, rotation), Shirodkar Cervical Cerclage, External Cephalic Version, 
Internal Podalic Version, 3rd and 4th Degree Obstetrical Laceration Repair. 
 

• Number of Pregnancies/Deliveries: ~1300 Low and high risk, multiple gestation. 
 

• Primary Cesarean Section Rate:  ~5% 
 
• Total Cesarean Section Rate:  16% 
 
• Premature Birth Rate:   <3%  

 
• NICU Admission Rate:   <5%  
 
• Vaginal Delivery Complication Rate:   0 % 

 
• Cesarean Section Complication Rate:  0%   
 
• Gynecologic Surgery Complication Rate:  0.1%  (3 in 2,300) 

 
• Number of Ureteral injuries from Gyn surgery:   0 

 
• Blood transfusion rate:  <1%   

 
• Post Surgical Wound Infection Rate:  0% (abscesses, dehiscences, wound breakdowns, readmissions) 
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� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Oct. 29, 2014

I drive 75 miles to be seen and cared for by this amazing Dr. Always caring and informative, never rushed.

He takes time with each patient to correctly diagnose any issues and treat them. I'm happy to have found

his practice. 5 ☆☆☆☆☆

� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Dr. Caputo spent time attending to my concerns related to fertility anxieties. He made me feel

comfortable, and not at all embarrassed discussing personal emotional and physical issues that might be

Find A Doctor By Name
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Was this rating useful? 0  � flag | Submitted Feb. 28, 2014

challenging to discuss with a less patient and empathic doctor. FIVE stars.

� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted June 9, 2013

Excellent doctor! Puts his patients best interest first. Takes the time to explain all options for your when

discussing health issues. I wouldn't want another doctor for my OB/GYN needs.

� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Feb. 16, 2013

Dr. Caputo is an excellent, knowledgable, truly caring doctor. Of all the doctors I've seen in my life, he is

the ONE doctor I have stayed with and WILL stay with. The staff at the office are personable and kind,

friendly and joyful, and the Doc is just all-around good. Whip-smart, and he takes the time to explain

everything to you, with whatever issues you're having. He delivered two of my babies, they were beautiful

births, and I continue to see him for regular GYN care. You couldn't find a better doctor, or office. Highly

recommend.

� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Feb. 12, 2013

DR Caputo and his staff are very professional and have a gift of making you feel as if you are their most

important patient. He is extremely knowledgeable and compassionate and I have never felt rushed

through my visit. I recently had a surgical procedure performed by Dr Caputo and my recovery was

remarkable. He also delivered my youngest 2 children with great skill where as my recovery was

unbelievably shorter than from the other children.

� 5
Staff

� 4
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Feb. 10, 2013

I highly recommend Dr. Caputo for many reasons. He safely and successfully delivered all 3 of my girls. He

is trustworthy. He takes the time to listen to your concerns,then addresses each one. I had a long-standing

problem with my cycle,and after asking detailed, pointed questions and performing a diagnostic test, he

diagnosed the problem. He then performed outpatient surgery, and effectively eliminated the problem!

Lastly, and most importantly to me, he respects and honors my faith.
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� 5
Staff

� 4
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted April 16, 2008

Dr.Caputo is a WONDERFUL physician !!!! You'll never find another like him that actually CARES about

the best for his patients !!! In my eyes, he is a total SAINT for putting up with what he does !!!

� 4
Staff

� 4
Punctuality

� 5
Helpfulness

� 5
Knowledge

�⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted March 19, 2008

he delivered both of my children. both were emergency c-sections. he was on top of everything. he calmed

all my fears and handled ALL my current medical problems very carefully in relation to my health and my

2 unborn babies lives. He's awesome. i wouldnt want anyone else handing my case.

� 4
Staff

� 3
Punctuality

� 5
Helpfulness

� 5
Knowledge

�⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Dec. 19, 2007

Caring doctor who actually takes all the time you need with questions and concerns. (That's why

punctuality is not a 5, but this is not a bad thing!)

� 5
Staff

� 5
Punctuality

� 5
Helpfulness

� 5
Knowledge

⋆⋆⋆⋆⋆

Was this rating useful? 0  � flag | Submitted Aug. 7, 2007

Excellent physician and a man of God. He spends a lot of time with patients, so expect a little wait.
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James R. Caputo, M.D., F.A.C.O.G.                                   739 Irving Avenue •Suite 300 
 
 Board Certified in Obstetrics and Gynecology                             Syracuse, New York 13210  (315)-475-8599 

 
September 21, 2002 

 
 

New York State Department of Health 
Office of Professional Medical Conduct 
433 River Street, Suite 303 
Troy, New York 12180 
 
 
To Whom It May Concern: 
 
 I am writing you to file a formal complaint against Crouse Hospital located in Syracuse, the 
Department of Obstetrics and Gynecology at this hospital, the Chairman/Residency Program director of 
this department and three other faculty members from this department.  I realize this may appear to be an 
exorbitant complaint, however I assure you there is not only a factual and scientific basis, but a moral and 
ethical one as well.  I plead with you to take this grievance seriously and I will do my best to be right to 
the point with the facts, as there is quite a bit of information to convey. 
 I need to establish the history that leads up to the issue at hand.  I am a 35 year old, board certified 
Obstetrician/Gynecologist.  I graduated from medical school in 1993 from Upstate Medical University, 
Syracuse, New York.  I completed my residency training in Dearborn, MI and have since returned to 
Syracuse where I maintain a successful private practice across from Crouse Hospital.  I sat for my written 
boards in June of 1997 and completed my board certification on schedule by passing the oral examination 
in Chicago in November of 1999.  I have been married for ten years and have four young children.  
Fundamental to understanding not only who I am as a physician but also the substance of how I bring this 
complaint to you, my residency program in Michigan proves instrumental.  I am eternally fortunate to 
have had a training program that, at its core, symbolizes the virtues of quality, education, order, rule, work 
ethic and integrity.  Despite having gone to medical school in Syracuse, I didn’t consider their program 
because, at that time, they had been mired with problems and other deficiencies such that they were on 
probation.  After residency, it is commonly an uphill struggle for a physician to break into a community 
where they didn’t train because of the unfamiliarity with not only their skills but with who they really are 
and what they represent.  This observable fact undoubtedly did not side-step me at first and has continued 
to be particularly so with certain faculty members that have taken an antagonistic position without ever 
having observed me in action, so to speak. 
 Upon arriving to Crouse Hospital in October of 1998, I immediately observed dozens of aspects to 
their residency program that would never have existed where I trained.  Now these were not subtle 
regional differences that exist between programs.  They were major deficiencies that not only hurt the 
overall educational objectives and experience for the residents but also had a direct impact on patient care.  
To be blunt, I couldn’t believe what I was seeing.  This subject alone is enough for a lengthy letter; 
however, it serves as the beginning of my problems with this institution and particularly the Chairman and 
Residency Program Director of the Ob/Gyn Department, Dr Shawky Badawy. 
 Having spent my first year out of residency in Rochester, I became quite familiar with the ins and 
outs of their training program,  which was completely in line with my own experience.   In addition,  as  a  
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department member at my admitting hospital, it was commonplace for resident and residency issues to be 
discussed amongst attending physicians in an open forum.  There was a mandatory monthly departmental 
meeting where the sense of camaraderie and accomplishment was what I had come to expect and respect 
for that matter.  Now, nearly six months at Crouse and having witnessed and experienced the egregious 
deviation of all that had been imparted to me throughout my own training, I felt compelled to speak up 
since my own patients’ care was being affected.  At one of the department meetings, I warily and politely 
brought up five or six of the most evident issues.   It was, first of all, difficult to bring about an engaging 
discussion since only a fraction of the department’s attendings even bother to show up for these apparent 
non-mandatory meetings.  My concerns were essentially brushed off with the response from the Chairman 
being, “does anyone have anything good to say about the residency program?”  I couldn’t believe it 
considering what I had just described as having gone on within his program.  I essentially felt as though 
his attitude was ‘how dare you come into my department and question my program’ without so much as 
giving credence to anything I had just said.  It was also clearly evident that no one was going to speak up 
against such commentary regardless of the legitimacy of my issues.  I was new and expected this to be 
tough to impart, but didn’t realize how insignificant my opinion was, in addition to the impact this 
meeting would have on my future with this man. 
 Another six months went by and I, again, could not sit idle with what I was experiencing with the 
residency.  I had been at the hospital for a year with my abilities and most importantly my demeanor as an 
attending physician clearly established with all that I had worked with.  This time, the Chairman met my 
issues with downright anger.  Frankly, this was the only forum I felt comfortable raising these issues, 
given such responses.  A fellow colleague who had trained under Dr. Badawy pulled me aside afterwards 
and advised me to avoid the Chairman.  Apparently, his history with the residents has been described as 
dictatorial.  If there was an issue with the residents, bring it up with them on an individual basis, he said.  
This is what I did, only further to my detriment.  A few residents must have gone to him after I expressed 
disapproval on the how they were caring for my patients.  Dr. Badawy immediately padded my hospital 
file with disparaging letters about my person and completely mischaracterized my relationship with the 
residents.  One resident told me that he actually called a meeting to ‘warn’ them all about me.  What in the 
world had I done to this man?  Never did he ever speak to me about the concerns I had about resident care 
or the specific incidents that prompted me to speak straight to them.  I even called his office directly when 
individual issues with resident care arose, only to never receive a response.  Again, as chairman of the 
department and residency program director, the concerns of one of his attending physicians didn’t matter 
and once more fell on deaf ears.  From this point on, any contributions I would try to make in department 
meetings were met with complete disregard.  Everything I have ever brought up, alongside the resident 
issues, has been in the spirit of making the department better, drawing on my own experiences and 
principles.  While significant, they are beyond the scope of this letter.  In summary, this man, as I saw it, 
despised me because I wanted to essentially help improve matters and make it a better and safer place for 
patients, residents and attendings in pursuit of the practice of Obstetrics and Gynecology. 
 This above historical perspective of my personal dealings with this man and his department are 
critical in understanding what I am about to elaborate on below.  In the four years I have been a member 
of the Obstetrics and Gynecology department at Crouse Hospital, I have delivered over 500 babies and 
have done hundreds of major and minor gynecologic surgical procedures.  I have one of the lowest 
cesarean section rates in the region and my complication rate on both the ob and gyn side of things is 
virtually non-existent, despite having taken on many high-risk and complicated cases.  In addition, I have 
repeatedly demonstrated specialized skill in the areas of operative vaginal delivery, vaginal breech 
delivery and operative laparoscopy.   Perhaps my most noteworthy characteristic is that I do not share call  



 
with anyone and in fact look forward to delivering all of my obstetrical patients.  This has been the 
foundation of my practice from day one and specifically why many of my patients come to me.  I am very 
proud of my accomplishments, as they are a testament to my training and to my parents for having 
instilled in me the sense of compassion, work ethic and the unrelenting pursuit of excellence in everything 
I do.  Anyone, with whom I have worked, including residents, nurses and even the housekeeping staff 
could corroborate these facts and I have long been unafraid to let my record and case history speak for 
itself.  
 On September 16, 2001, I was involved with a delivery that resulted in a stillbirth.  It is crucial to 
understand the specifics of this case, so as to appreciate the substance of my grievance.  I apologize for 
how clinical my account will be but it is necessary to do so.  And importantly, the medical record supports 
every single thing detailed below.  This delivery involved a patient that was expecting her first baby.  
Throughout the course of the gestation, as with most cases, I became close with this couple.  After 36 
completed weeks of gestation, this patient was seen several times in the office for false labor.  She was 
having such painful contractions that she could not get any relief or rest for that matter.  This is despite no 
change to her cervix; a common yet frustrating condition of late pregnancy.  On September 12, 2001, she 
presented once again to the office, now 36 5/7 weeks gestation.  In addition to persistent painful 
contractions, she now was suffering from cellulitis in her right lower extremity.  She was therefore 
admitted to the hospital for IV antibiotic therapy.  She had a good therapeutic response and was started on 
subcutaneous Heparin therapy for prevention of deep vein thrombosis given multiple risk factors, 
including an infected, markedly swollen leg, a mother, maternal aunt and maternal grandmother all with a 
history of DVT, and the fact that she was pregnant and relatively bedridden.  On September 15, she was 
clinically stable with regards to her leg.  However, the entire time she was in the hospital, she continued to 
have painful contractions that were repeatedly documented in the medical record and that required 
periodic doses of Tylenol with codeine for relief.  In addition, there are two separate notes detailing that 
she was now having bloody show, which is a physiologic declaration of cervical change, specifically 
softening and thinning, resulting in the release of the protective mucus plug.  And in fact, on September 
15, a cervical exam revealed that for the first time in over a week of contractions, she was now almost two 
centimeters dilated and her cervix was indeed soft and thinning.  But most significantly, she was writhing 
in bed from the pain.  This patient was clearly in early labor and therefore was transferred to labor and 
delivery, now at 37 2/7 weeks gestation.  Sending her home was not an appropriate clinical option. 
 Once in Labor and Delivery, her water was broken and eventually received a small amount of 
Pitocin to reach full dilation of her cervix.  She had earlier received a labor epidural and the fetal heart rate 
tracing was reassuring throughout the entire process.  Once completely dilated, it was noted that her 
baby’s head was in a straight occiput posterior position and a plus one to two station.  What this means is 
that the fetal head was in a position whereby the face was up towards the ceiling.  As a result, the head 
diameter that needed to negotiate her pelvic outlet was significantly wider than if the face were looking 
towards the floor.  In general, when a patient gets to full dilation and the fetal heart rate tracing is 
otherwise reassuring, this scenario is the number one reason for cesarean section, citing failure to 
progress.  In addition, at this time, the fetal heart rate tracing now revealed the presence of repetitive 
variable heart rate decelerations.  By definition, this type of heart rate finding is the result of umbilical 
cord compression, most commonly from the cord being around the neck of the baby, (nuchal cord).  In 
fact, a nuchal cord can be a normal finding in up to 33% of successful vaginal deliveries.  In this case, 
however, the decelerations were classified as moderate to severe in nature while the overall tracing still 
indicated a healthy baby.  However, the natural history of such decelerations, if left unchecked over time, 
presents a significant risk of fetal compromise. 



 
 A clinical decision had to be made.  It was now in the middle of the night on September 16, and 
the patient had been laboring all day and really all week for that matter.  She was looking at pushing for at 
least two hours because of the fetal head position and the fact that she had not delivered before.  And 
given her level of exhaustion, it was questionable whether she would have made it.  But more importantly, 
since there were the above described decelerations of the fetal heart rate, the baby would not have 
tolerated the time it would have taken the patient to push, even if successful.  Therefore, the patient and 
husband were counseled and consented to the use of special obstetrical forceps to rotate the fetal head to 
the more favorable position, with eventual delivery aided by conventional forceps, so as to expedite the 
delivery.  The American College of Obstetrics and Gynecology, (ACOG), has indication guidelines for the 
use of operative techniques to effect delivery.  I was completely within these guidelines, on more than one 
item, to offer this as a legitimate means to address the situation.  Furthermore, this is a procedure that, up 
to this point, I had performed at this institution more than a dozen times in the preceding two years.   
Everyone had been successful without so much as a scratch on the baby.   In fact, during my time at 
Crouse, I had performed nearly fifty forceps deliveries overall, with absolutely no complications and all 
perfectly healthy moms and babies.  I had unassumingly established myself amongst the nursing staff and 
residents as one attending completely capable of such otherwise difficult procedures.  And as a result, I 
spared many women the likelihood of a cesarean section. 
 I need to bring up this clinical history because I take the use of obstetrical forceps very seriously.  I 
am exquisitely sensitive to the relative controversial nature of their usage.   Historically, when used 
properly, they offer the obstetrician a powerful modality to a safe and effective delivery.  When I instruct 
residents on such practice, there is one thing that is made clear.  An obstetrician has absolutely no business 
ever using them unless they are utterly and unequivocally certain as to their placement and operation.  I 
bring this conviction to the table every time I employ them. 
 In this case, the application was no different than any other rotational procedure I had performed in 
the past.  Typically, the placement of the individual forcep blades offers the greatest challenge and usually 
takes several minutes before absolute accuracy is achieved.  Here it took approximately seven to eight 
minutes to place the forceps properly before they were engaged and the rotation attempted.  During this 
time, the fetal heart rate electrode, that had been on the scalp of the baby, had come off while applying the 
instruments, which is a common occurrence.  Again, the baby had looked reassuring heading into the 
procedure and there was no overall concern as to its health.  Therefore external monitoring was utilized.  
Two attempts to rotate the head clockwise were made between the every two-minute contractions.  If 
unable to rotate in one direction, it will customarily go the other way, as there is an inherent fetal reflex to 
do so when prompted.  However, given the time frame of the procedure and the relative difficulty in 
maintaining an accurate fetal heart rate tracing, I opted to abandon the rotation and deliver the baby in the 
straight occiput posterior position with the aid of conventional forceps.  This was avoided initially so as to 
reduce the risk of trauma to the patient from delivering with the head in this position.  The fetal head was 
brought to a crowning position and the forceps then removed.  An episiotomy was performed and the 
patient delivered the head with the next contraction.  With delivery of the head, I noted the tightest nuchal 
umbilical cord I had ever experienced in the several thousand deliveries either performed or attended.  It 
had to be slipped over the body with completion of the delivery.  Immediately upon delivery, the baby was 
pale and limp, which was totally unexpected.  The neonatal intensive care unit team quickly administered 
resuscitative efforts to the baby, to no avail.  For some unexplained reason, this baby went from healthy on 
the monitor to stillbirth.  I was devastated to say the least.  The patient was out of her mind and was 
wailing along with her husband and other family members in the room.  While the patient anguished, I 
was  squatting  against  the  wall with  my  head  in my hands from  total disbelief.   Not eager to repair the  



 
episiotomy under such circumstances, I called upon the in-hospital attending and asked if he could 
perform this ten-minute procedure for me.  He courteously and understandably obliged. 
 The scene eventually calmed and I began piecing together any and all information so as to provide 
an explanation to the family.  Within an hour we knew the following.  First, there was no apparent trauma 
to the baby from the delivery itself.  Second, laboratory evidence and the resuscitative efforts revealed 
severe anemia with a loss of more than two thirds of this baby’s blood, which is what proved fatal.  Third, 
the placenta delivered immediately after the baby without any provocation and was without any evidence 
of hemorrhage or premature separation.  Fourth, the baby’s pH immediately at delivery was a normal 7.22, 
but within minutes of resuscitation, plummeted to 6.81 resulting directly from the lack of blood able to 
provide oxygenation. 
 The in-house attending that night is one of the hospital’s high-risk obstetricians, Dr. Robert 
Silverman.  He and the neonatologist did a cursory review of the case immediately following the delivery 
and discussed with me their certainty that the forceps or I had nothing to do with the outcome of this case.  
While this was comforting at the time, I wouldn’t rest until I had every bit of scientific evidence to draw a 
complete conclusion.  Within two days, I had received word from the medical examiner that the baby 
exhibited absolutely no trauma or evidence of internal bleeding to account for the massive loss of blood, 
which was the likely cause of death.  An official autopsy report would otherwise take several weeks to 
complete. 

The big question remained, ‘where did the baby’s blood go?’  Every bit of pathologic and 
physiologic evidence pointed to one thing.  There is a rare event that can occur with an extremely tight 
nuchal umbilical cord whereby the baby can literally pump its blood into the placenta with an inability for 
it to return to the baby.  This is a direct result of the physiologic properties of the umbilical cord vessels 
themselves.  The two umbilical arteries that bring blood from the baby to the placenta are muscular and 
therefore more resistant to compression, whereas, the single umbilical vein is flimsy and easily 
compressed.  In this case, as the baby’s head descended toward delivery, the umbilical cord was subjected 
to such compressive forces that the umbilical vein became so occluded that there could be no return to the 
baby of its own blood.   This is such a rare event that up until then, I had not only ever seen a case of it, I 
and others, I posed, had never even heard of it.  The official autopsy report, reached this same conclusion. 
 I was in constant communication with the patient and her family about the scientific findings as 
they developed.  They harbored no ill will towards me despite the obvious outcome, because of the 
strength of our relationship and my absolute honesty about the situation.  She remains my patient today 
and her mother has even made me her doctor.   
 The following is the substance of my complaint and I appreciate allowing me to provide the above 
lengthy history in support of my case.  On September 25, 2001, I received a phone call at nine o’clock pm 
from Dr. Badawy telling me that he was immediately suspending my privileges to perform any and all 
operative vaginal deliveries, including vacuum assisted deliveries, because of this case.  He stated that 
members of the department’s quality improvement committee reviewed the case and he was taking this 
action.  His account of the case from admission to delivery was terribly inaccurate and despite my 
objection and attempts to provide clarification on not only the facts but on the cause of death, he would 
have none of it and smugly maintained his position.  I immediately began efforts to challenge this action 
through the hospital’s bylaws.  Such an action stood to cripple my practice of obstetrics.  In addition, there 
was to be a six-month prospective review of every obstetrical admission I brought to the hospital, as well 
as some objective to ‘properly’ educate me on the use of forceps.   

I was very upset, as there was no due process or due cause for this action.  Not once did anyone 
from the QI committee or Dr. Badawy,  himself,  ever sit down with me and talk about this case,  not even  



 
to this day.  It is his responsibility as Chairman to afford me this right, especially when levying such 
sanctions.  He even had the nerve to speak about these rights shortly after this action, in one of the 
department meetings.  Ironically, the subject of QI committee reviews just happened to come up.  I 
therefore asked him to explain, to the department, the process by which such reviews are carried out, 
knowing what had already happened to me.  He could not and would not provide any specifics as to the 
process when pressed to do so.  However, he adamantly stated that he “always” sits down with the 
attending to discuss, in detail, any case or issue brought to him before rendering a judgment or opinion.  I 
was flabbergasted, but then again, not surprised.  There was no way he was going to talk to me about this 
case because he finally “had me.”  And he certainly wasn’t going to be a gentleman and scholar in 
handling it. 

I would soon find out the ramifications of his action beyond the mere inability to do a forceps 
delivery.  Whenever a physician has any suspension or revocation of clinical privileges, it sets off a chain 
reaction of reportings that poses a potential threat to their career and reputation.  Specifically, I was 
reported to the National Practitioner Data Bank, (NPDB), and the New York State Office of Professional 
Medical Conduct.  Additionally, I have been forced to provide a written explanation to participating 
insurance carriers as well as any institution with whom I am affiliated.  I have even been denied 
participation with one insurance carrier as a result.  This has only compounded my resolve in seeing that 
these actions not go unchecked.  I even received a call, a while back, from someone at the OPMC whereby 
I was not only willing to speak to any of the issues, I encouraged them to please look into the matter.   

I was forced to retain the services of an attorney and began the long and arduous process of 
challenging this action through the hospital’s Medical Executive Committee.  This is the very committee 
that upheld Dr. Badawy’s recommendations to take this action in their October 16, 2001 assembly.  On 
this date, Dr. Badawy presented a written document of his case review whereby he not only misconstrues 
the facts, he in essence states that I killed this baby by using forceps in a completely inappropriate and 
unindicated manner.  In addition, a second review document was submitted by Dr. Ronald Stahl.  He is in 
private practice and is on the Ob QI committee.  Within the past two years, he was appointed, by the 
department, to a newly created position of “Director of Low Risk Obstetrics.”  The only thing I know 
about this event is that it was a very political process fraught with much bad blood between parties 
seeking the position.  His review is much the same as Dr. Badawy’s, however, Dr. Stahl takes it upon 
himself to offer up further commentary that is not only clinically feeble, he goes one step further by daring 
to disparage the fact that another doctor repaired the episiotomy, citing my emotional instability in being 
able to handle a difficult and complicated case.  An otherwise healthy baby had just died for no 
immediately apparent reason.  I chose not to repair the patient’s episiotomy, given the scene in that room.  
I was neither incapacitated nor incapable of this repair.  This commentary was in such poor taste I couldn’t 
believe it.  Interestingly enough, this would not be the last I heard of this diatribe.  In essence, these two 
documents, that were submitted to the hospital’s Medical Executive Committee as official departmental 
reviews of this case seeking to levy sanctions against me, are not only an embarrassment to all that is 
clinical and scientific, they are an abomination.  Nonetheless, when you have a committee of other 
department heads who, admittedly, know little about obstetrics, this relative ignorance, as I have found 
out, is easily exploited.  They basically reiterated everything that was offered to them in upholding the 
recommendation for suspension.  And as far as they knew, I was an incompetent and imminently 
dangerous physician. 

Following the suspension, Dr. Badawy made absolutely no arrangement on how to deal with any 
obstetrical scenario I might find myself in where forceps or vacuum would be indicated for either an 
emergent delivery  or  to  avoid  a  patient being forced into a cesarean section.   Unfortunately,  operative  



 
vaginal deliveries are not something that is foreseeable and therefore any obstetrical situation could 
present a potential for their usage.  And surely enough, one such situation presented itself within the first 
month.  Rather than subjecting one of my patients to a major surgical procedure, I approached the on-call 
faculty member for that day and explained the situation and what I wanted to do.  Here I am a board 
certified physician in my specialty that arguably has more experience doing these types of deliveries than 
anyone else in the department, having to essentially defend my case and seek supervision.  If my attitude 
here seems coarse, it is directly the result of the position I had been put in with not only my patients but 
with the staff with whom I had worked so hard to establish the confidence and faith in my ability.  My 
standing in the hospital was hurt very badly, because the majority of those who had heard of the case and 
the disciplinary action never had the luxury of knowing the true facts.  I even had one of my obstetrical 
patients, at that time, confront me one day in the office on how I had killed a baby at the hospital with 
forceps.  This is after a friend of hers, a nurse in the Neonatal Intensive Care Unit, told her what she had 
heard.  I illuminated the facts, she was satisfied and she went on to have a successful pregnancy and 
delivery, ironically requiring forceps due to fetal distress. 

The above faculty member agreed to stand in the back of the room to oversee the procedure and 
then write a note in the chart.  He wasn’t thrilled with having this put on him, and rightfully so.  He stated 
that there had not been any briefing by the Chairman on how to deal with such issues.  He observed, the 
baby was delivered without a mark, and the mother left unscathed.  In fact, several more forceps scenarios 
presented themselves throughout the six-month period following the sanctions.  Incredibly, three of them 
involved having to perform the specialized rotational procedure that I had been labeled a danger in doing.  
With each case, I had to solicit the approval of the on-call faculty member for that particular day.  The 
only resistance was the fact that they were put in this position.  There was absolutely no reservation that 
the job could and would get done.  Each time they were asked and then denied that they had been given 
any directives on how to deal with this issue.  Frustrated, one faculty member specifically approached Dr. 
Badawy for an answer.  Nothing was ever done and I received no written communication as to how this 
was going to be handled.  Since a functional mechanism to deal with the situation had essentially been 
created out of necessity, it stayed this way for the six months. 

In March of 2002, the autopsy report was finally available and the conclusion, as stated previously, 
showed absolutely no trauma to this baby, especially to account for the stillbirth.  The medical examiner’s 
final assessment was an umbilical cord accident.  This was the certified exculpatory evidence my attorney 
and I were waiting months for, so as to schedule a hearing to have my record cleared, specifically the 
NPDB reporting.  Just prior to this report, when we knew it was about to be released, I met with Dr. 
Badawy in an effort to try and settle this matter man to man, based on nothing but facts and science.  Not 
only was he unwilling to hear anything about it, the manner in which I was treated was nothing short of 
impudent.   

In addition to requesting a hearing in front of the Medical Executive Committee, we immediately 
called for a voiding of the NPDB report in a effort to avoid creating a circus of the matter.  We scheduled 
a meeting with the hospital’s attorney and the new President of the Medical Staff, Dr. Mary Beth McCall.  
They stated that they didn’t have the power to void the report, which was contradictory to the experience 
of my attorney, who has exquisite experience in this area of healthcare law.  In addition, Dr. McCall had 
the audacity to state that if they voided the report, the hospital would have to answer to the State as to their 
actions in doing so.  It was now clear that the hospital was trying to save face on something they 
absolutely knew was wrong, at the expense of my name and reputation.  In addition, my attorney 
questioned them on why the NPDB report had continued, for nine months, to represent the fact that a 
complete suspension of privileges had been levied, (which was the original intention), when in reality they  



 
knew it turned into a restriction with supervision as detailed above.  They had no answer, but within one 
week, the NPDB report was magically amended to reflect this actuality.  Interesting how they could 
change a reporting, which still was based on the recommendation of the Medical Executive Committee but 
somehow couldn’t void it altogether.  It was strictly a move on their part to offset their previously 
unrecognized liability on the issue. 

Also in March of 2002, the six-month prospective review of all of my obstetrical admissions was 
presented as a report to the department.  This was the creation of Dr. Richard Aubry, another faculty 
member under Dr. Badawy, and also on the Ob QI committee.  He is a grand-fathered-in perinatologist 
that has been with the department for decades.  My personal dealings with this man had been strained at 
best.  One day in 2000, he actually called me at my office and essentially demanded that I consult him on 
a triplet pregnancy I had in the hospital with preterm labor.  This was completely out of line and I politely 
let him know it.  There was never a problem with this patient that warranted such an action.  Now being in 
the position of scrutinizing my every admission, he certainly took advantage of it.  Again, through him, 
this department produced an official document that not only lacks any modicum of clinical foundation; it 
proves once and for all that they categorically knew they were wrong by sanctioning me in the first place.  
He cites three major deficiencies in his report, fascinatingly, all dealing with rotational forceps deliveries.  
There were no criticisms of the deliveries themselves because they all went flawlessly.  I was condemned 
for inappropriate indications for the use of forceps pertaining to these deliveries.  This was absurd 
considering the clarity by which the medical record detailed the cases, especially at a time where I knew I 
was being watched.  But even more amazing was the fact that, in order for me to have been able to do the 
procedure in the first place, it had to be approved and overseen by one of their own departmental faculty.  
And what was the action of the department upon receiving such a damning report of my activities with the 
exact type of delivery I was sanctioned for in the first place?  Within a week, as the six months was now 
up, I got all of my privileges back to perform operative vaginal deliveries without a single restriction.   

We were finally granted a hearing date in front of the Medical Executive Committee last month, 
August 2002.  It was a little unorthodox to be conducting such an event almost a year from the inciting 
event and nearly six months after I had my privileges reinstated.  My purpose was to clear my record and 
to expose the egregious actions of my department.  The first of two sessions was on the 6th.  Minutes prior 
to the hearing, my attorney detailed me on a potential settlement offer being put forth by the hospital’s 
attorney.  They could now magically void the NPDB report but there would remain a disciplinary action 
that would still require future disclosure, such that my record would continue to be marred.  My attorney 
strongly advised me to consider it because from his experience, Medical Executive Committee 
proceedings are not held to the same standard as a court of law.  He stated that regardless of how strong 
our case was, we would be asking them to overturn a fellow department head and themselves, for that 
matter.  Believing in the spirit of truth and science, my principles in this affair would take absolute 
precedence, so I declined and headed into the boardroom. 

The hearing was held in two separate sessions, sixteen days apart.  What I witnessed and 
experienced at these proceedings is nothing short of disgusting.  Dr. Badawy was the first witness.  His 
evasiveness of the issues and obvious inability to answer the most basic clinical questions regarding this 
case even made me uncomfortable.  Surely, it was just as evident to the others in the room.  He was asked 
flat out whether or not my use of the forceps caused this baby’s death.  Knowing the truth of the matter, he 
answered, “no.”  When asked why his report to the MEC on October 16, 2001 essentially stated that I did, 
indeed, cause the death of this baby, I got my first glimpse of their dishonorable strategy.  He responded 
by saying that my privileges were suspended because I was an imminent danger to patients for the 
following reasons.   First,  there was no indication for delivering this patient in the first place, second there  



 
was no indication for the use of forceps and third, I was a danger because of my emotional instability.  
The latter being emphasized beyond any comprehendible measure of decency.  He then went on to lie 
about how he handled the makeshift supervisory role of the faculty members during the sixth months of 
the suspension.  He proceeded to confabulate in such a manner so as to avoid appearing ignorant and 
guilty of perpetrating a lie to the Medical Executive Committee itself.  Unable to do a complete justice to 
his testimony, every word of it was documented by a stenographer. 

The next person to testify against me was Dr. Aubry.  Upon cross exam, his demeanor was quite 
hostile.  Again, the crux of their argument was focused on issues having nothing to do with my ability to 
perform an operative vaginal delivery, which is what I was disciplined for in the first place.  Their 
emphasis was that I had no indication to induce the patient and that I was again a danger to patients 
because a colleague repaired the episiotomy.  However, when Dr. Aubry was asked flat out whether the 
forceps caused the death of this baby, he answered, “yes.”  Taken back by this and knowing the exact 
science of what really happened, I asked him to please provide a physiologic explanation of how this 
could be, in the face of a completely contradictory autopsy report, medical record and testimony from Dr. 
Badawy himself.  This man proceeded to put forth the most counterfeit explication I have ever heard.  And 
he knew it.  The distressing thing was, those who wanted to believe him, did.  It sounded clinical.  So, for 
all they knew, it was valid.  In truth, he manipulated several obstetrical facts to create uncertainty in the 
minds of the committee in regards to my case.  I was up against a senior attending who was cleverly being 
deceitful to his fellow physicians.  Sadly, I was the only one in the room who knew what he was doing. 

I then asked him to tell the MEC about another delivery in the department that involved one of the 
faculty members, within that same year.  It was a case where this doctor used forceps on a baby and 
directly caused a fractured skull.  In fact, she had been at the center of several bad outcomes over the past 
few years that had prompted the obligatory departmental inquiries.  Following this fractured skull, I was 
told a huge departmental investigation ensued, only for there to be no action taken.  No limitation or 
suspension of any privileges was imposed.  Despite being on the committee that handled such 
investigations, he testified that he “didn’t recall the case.”  Again, the full extent of his testimony was 
recorded, word for word.   

Following this utmost display of integrity, Dr. Silverman was next to berate my character.  He is 
the director of the Regional Perinatal Center who has never bothered to become board certified in his 
subspecialty, despite the obvious loss of academic credibility to this department and residency program.  
Also a member of the QI committee, he sung the same tune as the others.  Again, he was the doctor who 
sympathetically patted me on the back and said he would gladly do the episiotomy repair, amidst the 
horrific scene that evening.  He also concluded that night, as detailed in the case presentation, I had 
nothing to do with the outcome of this delivery.  When asked about this conversation, he suddenly could 
not recall it.  Having lost all respect for this man and somewhat unclear as to why he was now taking this 
position, I quickly moved onto the witness I had most been waiting for, Dr. Ronald Stahl. 

Dr. Stahl’s review of the case was the main focus of my questioning.  In addition to the facts of the 
case being inaccurately detailed, his conclusions displayed an unspeakable lack of clinical acumen.  
Remember, this man is the so-called “Director of Low Risk Obstetrics” at this hospital.  Among his 
conclusions, as with the others, he continuously maintained that the standard of care had not been met 
with the use of forceps without first letting the patient push.  While this sounded legitimate to those in the 
room, ACOG’s guidelines gave me every right to have proceeded in the manner that I did in this case.  
Please refer to the clinical indications detailed above.  There is no absolute rule or law in obstetrics that 
states an obstetrician must allow pushing in order to perform a forceps delivery, especially in the face of a 
maternal or fetal indication which was the case here. 



 
Dr. Stahl was unable to legitimately justify why no one had ever talked to me about this case.  This 

is despite his own admission that he was unclear on several points of the case, including the indication for 
the forceps as well as the exact mechanism of how the forceps were used and the timing of their usage.  
He also continued to maintain the department’s incredibly fraudulent stance that I had no indication for 
inducing this patient in the first place.  As stated above, this patient was clearly in early labor at the time 
she was transferred to labor and delivery, as detailed all throughout the medical record by not only me, but 
by the nursing and resident staff.  I pressed him very hard on this subject, which left him dumbfounded 
and unable to maintain continued justification of this position.  He even condemned the fact that the 
patient’s use of Tylenol with codeine was excessive, completely discounting the fact that she was in so 
much pain from uterine contractions so as to require it in the first place.  He chose to take this shameful 
position despite there being a legitimate order on the chart that is consistent with the standard of care in 
regards to the use of this medication.  When asked to explain his use of the term “excessive”, he could not 
even point out how many doses and overall pills she received.  In fact, she only received 16 out of a 
possible 36 pills during the time of her admission before being transferred to the delivery unit.  Further, 
his analysis of the baby’s anemia and pH findings is so weak, it clearly illustrates his incomplete 
understanding of the case.  And he is also the one who made a written point of criticizing my emotions of 
that evening by citing “significant concerns regarding Dr. Caputo’s ability to handle stress.”  I’ve already 
been clear on this admonition.  His transcribed testimony would provide all that is needed to reveal the 
exact points of my objection here. 

In addition, the department sought the expert opinion of an independent reviewer from the 
University of Rochester, named Dr. James Woods, Jr.  While Dr. Woods is extremely critical of this case, 
especially me, I have a great deal of respect for how he approached his review.  It is clear that he is a man 
of science and truth.  However, not only is his review based on inaccurate data, he is the first to admit that 
he could not answer many questions given the information provided to him.  I desperately wanted to talk 
to him at the hearing so that he himself could see the veracity of what really happened.  Unfortunately, he 
was not available for any of the dates selected and short of holding a third session so that he could be 
questioned, I elected to forgo this opportunity in, not only, the interest of time but more importantly the 
blatant facts of this case. 

It was now my turn to present my case.  My only witness was Dr. Richard Waldman.  Dr. 
Waldman is a board certified Obstetrician/Gynecologist in the Syracuse area.  What qualified him as an 
expert is the fact that for years, he served on a special committee, commissioned by the American College 
of Ob/Gyn itself, in the area of case reviews.  He was a member of a team of doctors that traveled 
throughout the country evaluating an array of cases in both obstetrics and gynecology.  When asked to 
speak to this case, his conclusions were very clear and he didn’t hesitate to express his viewpoint.  He also 
submitted a written review of this case where it is evident he gives respect to facts and science.  He 
testified by denouncing the department’s assertion that this patient was induced when she was, no doubt, 
in early labor.  In addition, he was very disapproving of the criticism founded on the episiotomy issue.  He 
poignantly described a personal experience of his that put the emotions of my case totally in perspective.  
He was also quick to point out that despite the department’s rhetoric on the induction issue, this is not why 
I had my clinical privileges suspended.  While he personally doesn’t use forceps and finds my utilization 
somewhat bold, it plainly doesn’t rise to the level of such actions by the department.  I was actually 
flattered to hear him say that my ability with the forceps is what enabled this baby to be delivered as 
expeditiously as it was.  As to the ridiculous theory put forth by Dr. Aubry on how the forceps directly 
killed this baby, he referred to it as utter nonsense.  Clearly I view his testimony with bias towards my 
case, however I admire him for his professionalism and deliberate manner in dealing with the actuality of 
what really happened. 



 
Finally, I had the opportunity to present the correct case to the MEC.  With greater detail, I gave 

essentially the same account as described in the paragraphs above.  In addition, I provided a diagram of 
how this baby physiologically bled to death, into its own placenta, as it descended in the pelvis because of 
the increasingly tight nuchal umbilical cord.  I tied together the autopsy report, the medical record, every 
laboratory study, and the pathology on the placenta to prove my case beyond a doubt.  I also pointed out 
some of my history with my detractors as well as my clinical history within the hospital along with who I 
was as a person.  I knew that some on the MEC had been put off by my approach to the witnesses and I 
addressed this with them.  Knowing how angry I must have appeared to them, I asked them not to 
necessarily like me but to put themselves in my position so as to understand my reproach.  I welcomed all 
questions and criticisms from the members in attendance.  I wanted them to scrutinize me in much the way 
I wanted them to scrutinize not only those that did this to me but the process as well.  Despite more than 
one of them commenting to me afterwards on the good job I did, two weeks later I learned that they 
completely upheld their original ruling, siding with everything put forth by the department.  I should have 
known. 

Perhaps by reaching this ruling, they felt it would put this issue to rest, once and for all.  I am 
certain one of the prevailing arguments, as previously eluded to by Dr. McCall, was to the liability that 
would be created if any changes were made to the original decision.  Again, I refuse to have my record 
forever stained because of dishonest behavior on the part of professionals appointed to uphold the integrity 
by which such institutions and proceeding are supposed to conduct themselves.  How could this 
department justify what it did to me without so much as a shred of evidence and not act on another that 
directly caused a fractured skull of a baby?  And why was it that after my case, a special session of the QI 
committee was purposely called to review it?  And if QI committee reviews are supposed to be 
anonymous, then why did everyone during this ‘special session’ know it was my case?  I am a firm 
believer of case reviews for the maintenance of quality and competency within any healthcare institution.  
There must, however, be some level of due process, due cause and at least an infinitesimal degree of 
integrity. 

Believe it or not, I like practicing at Crouse Hospital very much for many reasons and maintain a 
level of popularity with those I interact on a regular basis.  Those who know me appreciate what I stand 
for and that’s quality in everything I do.  I am, however, ashamed to be affiliated with the leadership of the 
Ob/Gyn department for obvious reasons.  My entire family has been put through a lot because of this case 
and the resultant conduct of Dr’s Badawy, Aubry, Silverman and Stahl.  My mother, a nurse for more than 
forty years, has taken it very hard.  While on one level she wishes I just let them win and move on, she 
understands the purpose for why I cannot.  I hope this lengthy account has convinced you as well.  I have 
not only myself to face but also my four children.  How can I teach them the virtues of right and wrong 
without validating these things myself?  This may come across as a bit self-righteous, but that is how I 
was raised and will continue to be until I am dead and buried. 

Therefore, I plead with you to investigate this case and the actions of this hospital, specifically the 
Department of Ob/Gyn and the four individuals named herein.  The following are the specific areas of 
inquiry that beg to be revealed.  What is the process by which departmental reviews are conducted?  Why 
wasn’t I ever involved?  What is the history of case reviews and disciplinary action within this 
department?  What factual basis was there in the first place for such sanctions against my practice and 
record?  How consistent is this action with other outcomes within this department?  What level of integrity 
was maintained during the testimony of all that participated in the MEC hearing?  How could the hospital 
summarily change the NPDB report without the recommendation of the MEC, while they concomitantly 
asserted they could not void it because of any existent mechanism?  How could the MEC uphold their 
decision in the face of overwhelming evidence and testimony to the contrary? 



 
I would also encourage just as much of your analysis to be directed towards me, including all of 

my cases, if needed.  For fear of sounding scandalous, this department apparently has a history of 
unscrupulous behavior, such that many quality physicians have left for other area hospitals, unwilling to 
put up with it.  I, hereby, stand firm in confronting such deeds, which is what I contend is the motivation 
for the extent of their actions.  While Crouse Hospital, itself, remains financially bankrupt, perhaps this 
case can bring about enough enlightenment of these critical issues such that it doesn’t become morally 
bankrupt as well.  Thank you for the time and patience required to not only read this complaint but to 
absorb it.  I very much look forward to a response. 

 
 
             

         Very truly yours, 
 
 
 
             

         James R. Caputo, M.D. 
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Root Cause Analysis  Action Plan 

What happened? 
 
Sentinel Event 
(Adverse Occurrence) 
 
What are the details of the 
event? (Brief description) 
Include date, day of week, time 
and the area/service involved 

Occurrence Date: 12/7/05 Wednesday 11:30AM 
 
Date: 10/21/2005 - 33 year old 350 lb African American female seen in Prompt Care 
with possible pregnancy and swollen foot.  Serum test was performed in Prompt Care 
which was positive.  Estimating from her last menstrual period, she was estimated to be 
19.5 weeks gestation.  Her other diagnosis was lower extremity edema.  She was 
discharged to home with understanding the need to follow up with her OB-GYN. 
 
Date: 11/23/2005 – Patient admitted for suction D&C for suspected missed abortion at 8-
10 weeks.  Findings from the surgery showed a uterus of 10 weeks in size that was 
retroverted with a moderate amount of products of conception.  During the procedure, 
three passes of the curettes were done and then a sharp curettage was performed until 
gritty texture was noted.  The suction was then placed to remove the uterus of the 
remaining products of conception.  Products sent to lab.   
 
Date: 11/28/05 - Surgical Pathology Report Diagnosis – “Products of Conception – 
mostly inspissated mucus, associated with small fragments of secretory endometrium and 
decidualized stroma; no chorionic villi identified” 
 
Date: 12/7/05 – Patient was seen in MD office for increased abdominal pain.  There was 
concern that the Methotrexate and D&C that she had undergone in November was 
ineffective and that she most likely had an ectopic.  She was sent to the hospital for 
further evaluation.  The patient was sent emergently for a pelvic sono which showed a 
38.5 weeks full term pregnancy with a fetal heart rate of 140 beats per minute.  She was 
immediately sent to labor and delivery.   
 
Patient delivered a 7 lbs 15 oz infant with APGARS of 9/9.  According to MD 
addendum, a full discussion occurred with patient regarding the circumstances leading to 
this event.  The patient was on birth control pills until she ran out.  She had intermittent 
bleeding every 4-6 weeks until this stopped around Aug 2005.  She had no symptoms of 
pregnancy until a positive HCG in Oct 2005.  Sono in the office by transvaginal probe 
did not show any indication of pregnancy.  The patient’s weight of 350 pounds was a 
major factor in her misdiagnosis. 
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Why did it happen? 
 
What were the proximate 
causes?  (special cause 
variation) 
 
What systems and processes 
underlie those proximate 
factors? (common cause 
variation) 

Aspects for Analysis  Risk 
Reduction 
Strategies 

 
 
 
 
 
 
                                  
Implemented 
                                    
YES  DATE 

Measures of Effectiveness 

The system in place related 
to the event is effective 
 

X       

The system in place related 
to the event was carried out 
as intended 
 

X       

An effective policy is in 
writing 
 

X       

The policy was effectively 
communicated 
 

X       

Policy or Process (System) 
in which the event 
occurred 

An effective procedure is 
in place 
 

X       

Staff are properly qualified 
 

X       

Staff are currently assessed as 
competent to carry out their 
responsibilities 
 

X       

Staffing level plans were in 
place 
 

X        

Staffing level plans were 
appropriate 
 

X       

Human Resources 
Factors & Issues 

Staffing level plans were 
implemented 
 

X       



Staff performance in the 
relevant processes is 
evaluated 
 

X       

Orientation & in-service 
training are in place 
 

X       

Human error did not 
contributed to the outcome 
 

X       

The physical environment was 
appropriate for the 
processes/treatments being 
carried out 
 

X        

A system is in place to 
identify environmental risk 
 

X        

Emergency and failure mode 
responses have been planned 
 

X        

Environment of Care 
Including equipment & 
other related factors 

Emergency and failure 
mode responses have been 
tested 
 

X        

Controllable equipment 
factors did not contribute 
to the event 
 

 X There is not a level of confidence of 
sonography equipment in the office setting for 
bariatric patients.  Effective immediately, all 
patients >300 lbs will be sent to a radiological 
suite for evaluation. 

Imme
diately 

   Effective immediately, all 
patients >300 lbs will be sent 
to a radiological suite for 
evaluation. 

Controllable environmental 
factors did not contribute 
to the event 
 

X        

Uncontrollable external 
factors (natural disasters, 
power outages, etc. ) were 
not a factor in this case 
 

X        

Environment of Care 
(continued) 

An emergency 
preparedness plan is in 
place 

X        

Necessary information was 
available 
 

X        Information Management 
& Communication issues 

Necessary information was 
accurate 
 

X        



Necessary information was 
complete 
 

X        

Necessary information was 
clear and unambiguous 
 

X        

Communication among 
participants was effective 
 

X        

No barriers to 
communication were 
identified 

X        

Standard of Care 
-If no and linked to an individual 
practitioner, list name and license # 
 
 

The quality of care and 
services met generally 
accepted community 
standards 

X        

Leadership: 
Corporate culture 

Leadership is involved in 
the evaluation of adverse 
patient occurrences 

X        

Note other factors that 
influenced or contributed 
to this outcome 
 
 

X        Other 

Note other areas of service 
impacted 

X        

 
Results of literature review:  (include key citations)  

1.  Introduction - All pregnant women in our technology-happy modern society face confusing choices about prenatal testing, its advantages and 
disadvantages, and its appropriateness for them. Large pregnant women face even more confusion, since prenatal testing can be slightly harder in this 
population, and the results can be more confusing. However, since they may be at a somewhat increased risk for problems like neural tube defects, 
they also face greater pressure than others to have these prenatal tests, even though the tests are often difficult to interpret.  

Transvaginal Ultrasound 

Vaginal ultrasound is used for very early pregnancy, and sometimes for heavier women with more abdominal fat. This type is done trans-vaginally, 
using a long 'wand' (transducer) that is covered with a condom (!), lubricated, and placed inside the vagina. A male technician may ask you to insert it 
yourself (a female attendant should also be present in these cases, or you can request ahead of time to have a female technician instead).  

The 'wand' is then moved around your vagina to allow the technician to 'see' up into the uterus and abdomen as needed. Occasionally it needs to be 
pressed up on either side of your cervix firmly to 'see' the ovaries clearly, which can be a bit uncomfortable for some women, but the discomfort is 
usually tolerable. Some moms have likened a transvaginal ultrasound to 'having someone driving a stick shift inside.' That’s a crude but accurate 
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description. Having a sense of humor about it makes it easier.  However, women who have sexual abuse background may want to request a female 
technician instead or avoid having an early ultrasound altogether, depending on their comfort level.   

Generally speaking, the trans-vaginal ultrasound is used in the first trimester, since the uterus has not yet grown big enough to lift out of the pelvic 
cavity. It is very useful in getting a clearer picture to determine whether there is an ectopic pregnancy, whether the fetus is viable, if there are 
multiple fetuses, etc.  It is especially useful in heavyset women and women with retrograde uteri.   

Because the transducer is right up by the cervix and thus right next to the baby, the ultrasound waves do not have to go through the abdomen before 
reaching the baby, and the picture is often clearer than with an abdominal ultrasound at this point.  However, it also means the transducer is much 
closer to the baby than with an abdominal ultrasound, and critics worry about the safety of this.   

The closeness of the trans-vaginal transducer (and its ability to use somewhat higher frequencies) is a particular advantage in the case of very heavy 
women with extensive abdominal adiposity…. Thus transvaginal ultrasounds are especially common in women of size early in pregnancy. However, 
it is also not unusual for women of all sizes (not just heavy women) to have difficulty getting a clear abdominal ultrasound early in pregnancy, so big 
moms should not feel like they are the only ones having a vaginal ultrasound.  When ultrasounds are done in very early pregnancy, they are usually 
done transvaginally.  It is only a little later that there is a difference in ultrasound method due to size and this does not last for long.   

Concerns of Larger Women 

"They Won't Be Able to See Everything" 

Will they be able to see everything?  It is harder to do an ultrasound on a big person, and the bigger the tummy, the more difficult it can be to see 
everything they want.  However, other factors are can be more important than the size of the mother.  These can include:  

• The skill of the technician  
• The position of the baby, and perhaps of the placenta too  
• The power and quality of the machine  
• The gestational age of the baby   

Don't assume that any problem must be because of your fat.  Often the baby is not in the best position for optimal viewing, the u/s tech is not very 
skilled, or the machine is not powerful enough to get good resolution of what they are looking for.  Fat can make it harder to get the best view, but 
there are certainly many other factors that are just as important.   

… 

Ultrasound Summary 
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Often ultrasound machines in the doctor's office are less powerful and the ultrasound techs less trained than those found in a business that specializes 
in ultrasounds.  Techs in ultrasound centers may also be more experienced with doing ultrasounds on women of size, and more adept at different 
techniques that can be used to help "visualize" things better if there are any difficulties because of size.  So, if you have a choice, you may want to 
choose an ultrasound at a practice that specializes in ultrasounds and prenatal testing. 

Source 1: KMom, Large Women and Prenatal Testing; Ultrasounds in Women of Size;  1996 – 2003, last updated March 2003 

 

2. Maternal obesity: a potential source of error in sonographic prenatal diagnosis. 
 
Wolfe HM , Sokol RJ, Martier SM , Zador IE . 
 
Department of Obstetrics and Gynecology, Hutzel Hospital, Wayne State University, Detroit, Michigan. 
 
Sonograms from 1622 consecutively scanned singleton pregnancies at a mean gestational age of 28.5 weeks were analyzed to determine whether 
maternal obesity affected visualization of fetal anatomy. Fetal head (cerebral ventricles), heart (four-chamber view), stomach, kidneys, bladder, 
diaphragm, intestines, spinal column, extremities, and umbilical cord were classified as visualized or suboptimally visualized. Maternal body mass 
index was used as a measure of relative leanness. No significant impairment of ultrasound visualization was noted until a body mass index above the 
90th percentile, when visualization fell by an average of 14.5%. Reduction in visualization was most marked for the fetal heart, umbilical cord, and 
spine. Among non-obese women, advancing gestation and decreasing body mass index were the most important determinants of visualization. 
However, among obese women, body mass index was the best predictor of visualization, with no improvement seen with advancing gestation or 
duration of examination. 

Source 2:  Wolfe HM, Sokol RJ, Martier SM, Zador IE; . Maternal obesity: a potential source of error in sonographic prenatal diagnosis.; Obstet and 
Gynecol, 1990 Sep; 76(3 Pt 1): 339-42 

3. Pill ‘fails more in obese women’ 

Women who are overweight or obese have a much higher chance of becoming pregnant because their Pill has failed, researchers have found. 

Overweight women were 60% more likely to fall pregnant while on the Pill.  

Obese women were 70% more likely, found a study in Obstetrics and Gynaecology by a team from the Fred Hutchinson Cancer Research Centre in 
Seattle.  

It suggested that of 100 women on the Pill, an extra two to four would fall pregnant due to being overweight.  



The Pill is usually estimated to be over 99% effective. This means that less than one woman in 100 will get pregnant in a year.  

However, that figure relates to perfect Pill use. Actual failure rates are estimated to run at around 6%.  

Researchers compared the weight and body-mass index (BMI) of 248 women who became pregnant while on the Pill, and compared them to a group 
of 533 women of the same age who were taking oral contraceptives but who were not pregnant.  

BMI is calculated by dividing your weight in kilograms by the square of your height in metres.  

A BMI of over 25 is considered overweight and one of 30 or above is considered obese.  

It was found that the link between carrying extra weight and contraceptive pill failure became evident in women 
whose BMI was 27.3 or higher - equivalent to a 5ft, 4in woman who weighs 160lbs (11st 6lb, or 72.5kg) or more.  

Complications  

The researchers say their study did not look at why this link should exist.  

But they suggest a higher metabolism, linked to extra weight, could be a factor, because it can shorten the duration of a medication's effectiveness, or 
that hormone levels in the Pill may not be high enough for larger women.  

In addition, they said the more overweight or obese a woman is, the more liver enzymes they have to clear medications from the body, causing a drop 
in the amount of a drug circulating in the blood.  

The researchers say another explanation could be linked to the fact that the active ingredients in oral contraceptives, oestrogen and progesterone, are 
stored in body fat - so the more likely the drug is to become trapped in the fat instead of circulating in the bloodstream.  

'Health hazard'   

Dr Victoria Holt, who led the study, said: "These results represent yet another reason why obesity is a health hazard.  

"Overweight and obese women have a significantly higher risk of getting pregnant while on the Pill than women of normal weight, and this translates 
into a substantial number of unplanned pregnancies."  

She added: "This higher risk of pregnancy also translates into a higher number of obesity-related complications of pregnancy, which range from 
gestational diabetes and high blood pressure to Caesarean delivery."  

 

This higher risk of 
pregnancy also translates 
into a higher number of 
obesity-related 
complications of 
pregnancy  
 
Dr Victoria Holt, Researcher  



Dr Holt said women who are overweight should not ask for a higher dose Pill, because they were already at a higher risk of cardiovascular disease 
which contraceptive hormones increase even more.  

She suggested women who had completed their families should consider a permanent form of birth control such as sterilisation, and those who still 
wanted to have a family considered using a back-up form of birth control, such as a condom, as well as the Pill.  

She added: "I think losing weight, if one is substantially overweight, is a terrific idea for many health reasons and a laudable goal."  

But she said "I also acknowledge that it is often difficult to do."  

Geoffrey Chamberlain, professor of obstetrics and gynaecology at the University of Wales College of Medicine, said: "The Pill is not so effective in 
overweight women. The hormones get absorbed into the fat, so the blood concentration and the effect on the ovaries is lower.  

"Therefore, it may be advisable for women who are overweight to use other methods of contraception such as barrier methods or an intrauterine 
device."  

3. Source:  BBC News/Health/Pill ‘fails more in obese women’; http://news.bbc.co.uk/2/hi/health/4123433.stm 

4.  Limited by Body Habitus: Economic and Quality Control Issues in the Ability of a Radiology Department to Provide Diagnostic Imaging 
to a Fattening Population 

Purpose 

Obesity is a growing medical problem which can influence the ability of radiology department to provide optimum image quality and accurate 
diagnosis.  This paper will address the economic and quality care impact of obesity on the ability of radiology departments to provide quality 
diagnostic imaging. 

Method and Materials 

A fourteen year retrospective review of dictated radiology reports with the disclaimer “limited due to body habitus” between the years 1989-2003 
was performed from the electronic medical records.  Percentages of “limited” radiographic studies were calculated per year.  “Limited studies” were 
also classified based on modality and percentages per modality per year were calculated.  Comparisons were made of the calculated percentages 
between modalities within a year and within each modality across the 5 years.  Economic impact was assessed by calculating the cost estimates for 
the limited studies on a per modality basis, per year.  Quality control issues were accessed by examining what technical factors and patient factors 
resulted in the limitation for each modality. 

Results 



Overall, 0.15% of all studies were limited by body habitus.  For all studies from 1989 through 2003, there has been an increase at a rate of 0.010% 
(95% CI 0.007 – 0.013%) per year (p<.0001).   The study most dictated as “limited” is the abdominal ultrasound, followed by the chest radiograph. 
1.5% of ultrasounds were reported limited by body habitus.  The rate of US cases limited by body habitus for 1989 through 2003 increased at a rate 
of 0.090% (95% CI 0.045 – 0.134) per year (P<.001).  0.08% CXR were reported as limited with an increase at a rate of 0.007% (95% CI 0.0008-
0.013) per year (P<.05).  Although the direct economic impact of the “limited studies” is small, the steady rise over 14 years and the additional 
diagnostic tests and increased hospital stay to make up for the “limited study”, also has an economic impact.  A review of quality control shows 
technical factors available for each modality to improve image quality in obese patients. 

Conclusions 

Changes in the American body habitus over 14 years has increasingly affected the ability of radiology departments to provide quality images and 
accurate image interpretations. 

4.  Source: http://rsna2004.rsna.org/rsna2004/V2004; Scientific Papers section of the Conference 

 

5. Bleeding During Pregnancy 

Pregnancy is a joyful time, but it can also be a time filled with worry and concern for many women. Noticing spotting during pregnancy can set off 
alarm bells for many pregnant women. Is it a sign of problems? Is it your period, which many women swear they continue to get all through their 
pregnancy? Or is it something completely different? Bleeding during pregnancy can be cause for concern but it can also be normal. So how do you 
know when to call your health care provider? 

Periods During Pregnancy 
Many women notice bleeding or spotting throughout their pregnancy, particularly during their first trimester. This is a fairly common occurrence, 
with about 10% of all women experiencing some type of light bleeding during pregnancy. This bleeding, though, is not the same as getting your 
period.  

During pregnancy, your body is focused on nurturing your baby so your brain sends signals to your uterus not to menstruate. Most of the time, light 
bleeding during pregnancy is normal and doesn’t present a danger to you or your baby. However, there are some risks associated with bleeding, 
especially in later stages of pregnancy. If you are pregnant, it is important to be aware of the factors that can cause bleeding, and the symptoms to 
watch out for. 

Bleeding During Early Pregnancy 
Bleeding during early pregnancy is fairly common, with about 1 in 4 women experiencing symptoms during their first trimester. If you are early in 
your pregnancy and have noticed some vaginal bleeding, you may think you have gotten your period. This blood is not your period, but, in fact, is 
due to some other cause. 



Some women will notice light bleeding about 10 to 14 days after fertilization. This is called implantation bleeding, and is caused by the egg 
implanting itself in your uterus. As the egg finds a home for itself in your uterus, it may disrupt the lining just a little bit, causing light bleeding. This 
bleeding should only last a couple of days and be fairly light. Implantation bleeding is nothing to worry about, but if it gets heavy at any time, or 
continues longer than a couple of days, see a doctor. 

Should You Worry? 
During early pregnancy, your cervix changes in order to accommodate your new baby. Your body will provide increased blood flow to your cervix, 
and sometimes this can result in light bleeding. If your cervix is inflamed slightly during intercourse or a pelvic exam, spotting or bleeding may 
occur. Again, this is normal and does not necessarily mean that your baby is in any trouble. If your bleeding is abnormally heavy or lingers for more 
than a few days, visit with your doctor to determine the cause. 

Bleeding in the first trimester can sometimes be a signal that there is a problem with your baby. 15% to 20% of pregnancies end in miscarriages. 
Miscarriages most commonly occur within the first 12 weeks of pregnancy. Bleeding or spotting could be symptoms of a miscarriage, especially if 
they are associated with cramping, fever, or chills. If you think you are having a miscarriage, or are unsure why you are bleeding, contact your doctor 
or midwife. Your health care provider will be able to perform a pelvic exam to determine your baby’s situation. 

Sometimes bleeding during early pregnancy can signal a more serious problem with your baby. Ectopic pregnancies occur in 1 out of every 60 
pregnancies, and can be life-threatening to both mom and baby. Serious internal bleeding can occur with ectopic pregnancies, so if you are 
experiencing heavy bleeding go to the hospital. 

Bleeding During Late Pregnancy 
Bleeding can also occur during your second trimester and third trimester. Again, this bleeding is not your period, but is a result of other causes.  

Bleeding may be a sign of early or preterm labor. If accompanied by contractions or cramps, go to your doctor to find out what’s going on. 
Miscarriage, or stillbirth, is still a possibility at the later stages of pregnancy, however it is less likely. If you are bleeding a lot, see your health care 
provider or go to the hospital just to be sure. More often, bleeding in the second and third trimesters is caused by an infection in your cervix.  

Yeast infections and some sexually transmitted diseases can inflame the cervix causing light spotting or bleeding. Your health care provider can 
perform a simple exam to determine the cause of infection. If you are experiencing bleeding during the later stages of pregnancy, try not to worry and 
remain calm. It is important to visit with your doctor or midwife to have a checkup and get to the bottom of any problems. Most bleeding can be 
solved without any harm to you or your baby. 

5. Source: http://www.epigee.org/pregnancy/bleeding.html 

 

6.  Background: Missed abortion refers to the clinical situation in which an intrauterine pregnancy is present but is no longer developing normally. 
This can manifest as an anembryonic gestation (empty sac or blighted ovum) or with fetal demise prior to 20 weeks' gestation. The gestation is 
termed a missed abortion only if the diagnosis of incomplete abortion or inevitable abortion is excluded (ie, the cervical os is closed). Before 



widespread use of ultrasonography, the term missed abortion was applied to pregnancies with no uterine growth over a prolonged period of time, 
typically 6 weeks. Some authorities think that more specific descriptive terms should be used; however, the term missed abortion is still widely used 
among clinicians and is a commonly used indexing term for MEDLINE and other resources.  

Pathophysiology: Causes of missed abortion are generally the same as those causing spontaneous abortion or early pregnancy failure. Causes 
include anembryonic gestation (blighted ovum), fetal chromosomal abnormalities, maternal disease, embryonic anomalies, placental abnormalities, 
and uterine anomalies. Virtually all spontaneous abortions are preceded by missed abortion. A rare exception is expulsion of a normal pregnancy 
because of a uterine abnormality.  

Frequency:  

• In the US: Frequency closely correlates with frequency of failed pregnancy in general. In clinically recognized pregnancies, spontaneous 
abortion occurs in up to 15% of cases. The rate is much higher for preclinical pregnancies. Diagnosis is made much more frequently because 
of increased use of early ultrasonography.  

Mortality/Morbidity:  

• Associated morbidity is similar to that associated with spontaneous abortion and includes bleeding, infection, and retained products of 
conception.  

• Previously, before the diagnosis of fetal demise could be made and before the condition could be treated easily, disseminated intravascular 
coagulation (DIC) syndrome associated with prolonged retention of a dead fetus (>6-8 wk) was reported. With early diagnosis and treatment, 
DIC is extremely rare.  

Race: Incidence is similar among all races.  

Age: Pregnancy failure rates increase with age and rise significantly in women older than 40 years.  
 

 

History: History is of limited value. Obtaining information about the first diagnosis of pregnancy, any human chorionic gonadotropin (hCG) tests, or 
abatement of symptoms of pregnancy may help increase the index of suspicion for the diagnosis of missed abortion.  

Physical:  

• Physical examination is of limited value. 



• A uterus that is small for dates or not increasing in size suggests missed abortion. 

• Vaginal bleeding is suggestive of missed abortion. 

• Loss of fetal heart tones or inability to obtain heart tones at the appropriate time leads to suspicion of the diagnosis. 

Causes: Causes of missed abortion are generally the same as those causing spontaneous abortion or early pregnancy failure. Causes include 
anembryonic gestation (blighted ovum), fetal chromosomal abnormalities, maternal disease, embryonic anomalies, placental abnormalities, and 
uterine anomalies. 

Lab Studies:  

• Quantitative hCG levels 

o Quantitative hCG levels are useful for very early pregnancy evaluation when no sac is visible in the uterus on sonogram. 

o If suspicion of ectopic pregnancy exists, levels should be obtained at 48-hour intervals until the discriminatory level is reached. The 
discriminatory level of hCG is the level at which an intrauterine pregnancy should always be visible on vaginal probe ultrasonography. 
In most institutions, this is about 1500-2000 mIU/mL when standardized to the International Reference Preparation (IRP). 

o Once the sac is clearly observed in the uterus, lower-than-expected levels of hCG or progesterone increase the possibility for abnormal 
pregnancy but are not diagnostic. Therefore, imaging studies are the studies of choice. To make the diagnosis with ultrasonography, 
the findings may include, but are not limited to, absence of fetal pole, lack of growth of fetal pole, fetal pole with no evident heartbeat, 
lack of yolk sac at the appropriate gestational age, misshapen yolk sac, or placental separation. 

• Coagulation studies are generally not indicated prior to evacuation of the uterus. 

• Documenting Rh status and treating appropriately if the woman is Rh negative is important. 

Imaging Studies:  

• Ultrasonography 

o Once the hCG level has reached the discriminatory level, vaginal ultrasonography replaces blood tests as the primary means of 
evaluation. 



o If a true intrauterine gestational sac is observed, ectopic pregnancy is ruled out. For naturally conceived pregnancies, the coexistence 
of ectopic and intrauterine pregnancy is extremely rare (1 out of 30,000 pregnancies). However, with assisted reproduction 
technology, consider the coexistence of an ectopic and intrauterine pregnancy. 

o After a sac has been demonstrated in the uterus, the next step is to determine if the pregnancy is normal or abnormal. Transvaginal 
ultrasonography is the best imaging procedure to evaluate intrauterine contents. 

o While some ultrasonography criteria strongly support the diagnosis, most patients and physicians prefer to use repeat ultrasonography 
to confirm that the pregnancy is a missed abortion and not simply an early normal pregnancy. In most cases, a repeat ultrasonography 
in 1 week confirms lack of progressive development. In the case of a very early pregnancy where the sac diameter is less than 5-6 mm, 
repeating the study in 10-14 days may be more effective. 

o Serial ultrasonography is unnecessary if ultrasonography reveals loss of previously documented heart activity. 

o Transvaginal ultrasonography criteria that strongly suggest missed abortion are the absence of cardiac activity in an embryo with a 
crown-rump length greater than 5 mm or absence of fetal pole when the mean sac diameter is greater than 18 mm. 

Surgical Care: Surgical evacuation is the standard of care in treating missed abortion, with suction curettage being the most common method. This 
procedure is typically performed in an outpatient setting. Advantages to surgical evacuation include immediate and definitive treatment with fewer 
medical visits. 
 

6.  Source: Lindsey, James L MD, Veronica R Rivera, MD; Missed Abortion; July 18, 2005; emedicine.com 

7.  Medical Care for Obese Patients 

…Results from several studies5-7 suggest that patients who are obese are less likely to receive certain preventive care services, such as pelvic 
examinations, Papanicolaou (Pap) smears, and physician breast examinations, than those who are not obese. It is unclear whether this is a result of 
patient or physician factors. For example, physicians may be less likely to perform pelvic examinations on patients who are obese, because of the 
difficulty in performing an adequate examination…. 

7.Source:  National Taskforce on the Prevention and Treatment of Obesity; Medical Care for Obese Patients: Advice for Health Care 
Professionals; American Family Physician, Vol 65/No1 (Jan 1, 2002) 

8. Methotrexate (MTX) for Early Abortion  

M ethotrexate (MTX) is a chemotherapy agent that has been used for many years in the treatment of cancer because it affects cells that are rapidly 
dividing. In a Methotrexate (MTX) Abortion, it stops embryonic cells from dividing and multiplying and is a non-surgical method of ending 



pregnancy in its early stages.Within a few days or weeks of receing an injection of Methotrexate (MTX) at the clinic the, the pregnancy ends through 
an experience similar to an early miscarriage. 

... It has been successfully used since 1982 in a single dose to treat ectopic (tubal) pregnancies (where the fertilized egg is embedded in the fallopian 
tube instead of the uterus). In 1996-97, FWHC participated in clinical trials with the University of Washington to study MTX for Medical Abortion. 
The study showed MTX alone to be effective and we continue to offer it as an option to women at our clinics. 

Methotrexate is given by injection the amount of which is individually calculated by each woman’s weight and height. As the medication takes 
effect, MTX interferes with folic acid and stops fetal cell duplication, and disrupts pregnancy at the stage of implantation in the uterine wall. When 
given early in pregnancy, it is effective in ending the pregnancy…. 

The "miscarriage" after the MTX injection occurs anywhere from two to six weeks later, when the uterus expels the fetus. Passing the tissue is 
unpredictable. It may occur any time, day or night, any place.  

Side Effects 

There is limited information on childbearing after taking Methotrexate. Since the medication works on dividing cells and a woman’s eggs do not 
divide until they are fertilized, future pregnancies should not be affected. However, to be extra-safe, women should avoid getting pregnant by using 
birth control for at least three months after receiving Methotrexate. 

When used in early pregnancy Methotrexate safely and effectively induces abortion 90-97% of the time. Women who have chosen a medical abortion 
said it felt more private and natural than a surgical procedure. If the medication does not induce termination, a surgical suction abortion will be 
performed at no additional charge. Medical abortion with Methotrexate (MTX) is an option up to six weeks measured since last menstrual period 
(LMP).  

Possible side-effects of Methotrexate include nausea, vomiting, diarrhea, abdominal cramping, sores in the mouth, headache, dizziness, insomnia, 
and vaginal bleeding. Except for nausea, these side effects are unusual for the single dose given to induce abortion. 

Risks 

Vaginal bleeding during the miscarriage caused by MTX may be heavy. In rare situations it could require a surgical abortion and very rarely, a blood 
transfusion. If a minor under age 18 has complications, their confidentiality cannot be guaranteed as their parents or guardians may need to give 
consent for care if complications occur.  

Studies show MTX abortion has a failure rate of 1-10%. If spontaneous abortion has not started by 6 weeks after injection, a surgical abortion is 
required.  

8. Source: http://www.fwhc.org/abortion/mtxinfo.htm 



 

 
Executive Summary of the Analysis’s (note critical findings)  

33 year old morbidly obese African American female who is a poor historian was seen in Prompt Care on 10/21/05 for swollen feet after taking a 
pregnancy test at home which was positive.  According to the dates that she gave the Prompt Care staff, she was approximately 19 weeks.  She was 
discharged to home with the understanding that she would follow up with her Obstetrician.  The patient was seen by her OB at the end of October.  
The patient told her physician that she had run out of birth control pills in May (according to source number 4, the Pill in obese patients is ineffective 
70% of the time) and she had had a normal period every 4-6 weeks until August.  According to source number 5, it is uncommon but possible for a 
woman to bleed throughout her pregnancy.  A beta HCG was done which was 4600.  According to this clinical information, she would be about 8-10 
weeks gestation.  A transvaginal ultrasound was accomplished in the MD office.  There was no evidence of intrauterine pregnancy and therefore it 
was assumed that she had had a missed abortion.  According to the literature, “it is harder to do an ultrasound on a big person, and the bigger the 
tummy, the more difficult it can be to see everything they want.  However, other factors are can be more important than the size of the mother.  These 
can include:  

• The skill of the technician  
• The position of the baby, and perhaps of the placenta too  
• The power and quality of the machine  
• The gestational age of the baby   

Don't assume that any problem must be because of your fat.  Often the baby is not in the best position for optimal viewing, the u/s tech is not very 
skilled, or the machine is not powerful enough to get good resolution of what they are looking for.  Fat can make it harder to get the best view, but 
there are certainly many other factors that are just as important.”  There is also much literature including sources 2 and 4 that state that “among obese 
women, body mass index was the best predictor of visualization, with no improvement seen with advancing gestation or duration of examination.” 

Because of the fact that the power and quality of the machine is a factor in visualization, especially in the morbidly obese, patients greater than 300 
pounds will now be sent to a radiological suite for all ultrasounds.   

Due to the patient’s morbid obesity, it was felt that she was a poor surgical candidate and therefore the physician and patient opted to try medicinal 
evacuation of the uterus with Methotrexate.  In November, the patient was seen back in the MD office to repeat her beta HCG which was 4200.  Due 
to the fact that the beta HCG had only gone from 4600 to 4200, it was felt that the Methotrexate was not successful in evacuation of the uterus and 
therefore a D&C was scheduled.   According to source number 8, “studies show MTX abortion has a failure rate of 1-10%.” 
 
The patient was admitted on 11/23/05 for a D&C for a suspected missed abortion in the outpatient surgery center.  Findings from the surgery showed 
a 10 week uterus with a moderate amount of products of conception.  During the procedure, 3 passes of the curette were done and then a sharp 
curettage was performed until resistance was felt and a gritty texture was noted.  The suction was then placed to remove the remaining products of 
conception.  The pathology report states “products of conception – mostly inspissated mucus, associated with fragments of secretory endometrium 
and decidualized stroma; no chorionic villi identified.” 



 
On 12/7/05, the patient was seen in the MD office with complaints of increased abdominal pain.  The concern was that the D&C was ineffective and 
that she possibly has an ectopic pregnancy.  She was sent to the hospital for further evaluation.  At the hospital, she was sent for an emergency pelvic 
sonogram which showed a 38.5 week pregnancy with a fetal heart rate of 140 beats per minute.  The patient was immediately sent to labor and 
delivery, the attending was called in and she delivered a 7 pound 15 ounce infant with APGARS of 9 and 9 at 1 and 5 minutes respectively. 
 
Once again, since the patient was on the Pill until May and was having “periods” until August a clinical decision was made that the patient was 
between 8 and 10 weeks.  The transvaginal ultrasound did not show any evidence of pregnancy and therefore a missed abortion was assumed.  
Because of the morbid obesity of the patient, Methotrexate was attempted to evacuate the uterus.  When this did not work, the patient had a D&C.  
The patient admitted to never “feeling” the baby move or having any symptoms of pregnancy.  The D&C was unsuccessful because of the fact that 
the patient was so far along in gestation and therefore the curette does not advance as far into the uterus for a full evacuation.  The patient came to the 
hospital and delivered a healthy infant.  Both mom and baby had a normal post delivery course and were discharged home on day two. 
 
 
List titles of RCA participants (i.e. director of nursing) 
Chief Medical Officer 
Director of Quality Improvement and Medical Affairs 
Chief, Department of Anesthesiology 
Attending Physician 
Director of Women and Children’s Services 
Director of Surgical Services 
Director of Educational Services 
Library Services 
Nurse Manager Labor and Delivery 
Nurse Manager Outpatient Surgery Center 
Quality Improvement Analyst 
 
 

Yes, no further action    
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No, attributable to an individual practitioner   
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What happened? 
 
Sentinel Event 
(Adverse Occurrence) 
 
What are the details of the 
event? (Brief description) 
Include date, day of week, time 
and the area/service involved 

Occurrence Date: 12/7/05 Wednesday 11:30AM 
10/21/05-33 year old 450-500 pound African American female seen in Prompt Care with a 
complaint of right lower extremity swelling. She reported that she had also taken a home 
pregnancy test which was positive.  A serum pregnancy test was performed and was positive. 
She was instructed to follow up with her gynecologist for appropriate prenatal care. For the 
edema she was instructed to drink plenty of water, restrict salt intake, elevate feet and follow 
up with her primary care physician.  The dictated Prompt Care report was copied directly to 
the patient’s primary care physician. 
 
On 10/31/05 the patient was seen at her gynecologist’s office. A quantitative beta hCG was 
performed and results were 4497. The patient had no nausea or breast tenderness. She 
reported having bleeding x 1 day in September and believed her last menses to be in August. 
Based on this information, it was believed that the patient was 8-10 weeks pregnant. 
 
On 11/4/05 the patient returned to the office for another beta hCG. This result was 4265 The 
resulting decrease was believed to be the result of a first trimester miscarriage.  A 
transvaginal sonogram was scheduled and completed on 11/7/05.  Findings revealed no fetal 
tissue or intrauterine pregnancy. Beta hCG on that date was 4800.   
 
On 11/8/05 the patient went back to the office for discussion with the physician regarding 
next steps.  Based o the fact that the patient had abnormal Beta HCG and negative sonogram 
for intrauterine gestation, the decision was made to administer methotrexate for medical 
abortion   
 
On 11/14/05 the patient was seen in the MD office reporting that she felt as though she was 
about to expel something vaginally. There was no active bleeding but it was believed that the 
process had begun.   
 
On 11/21/05 the patient called the office reporting that she had not expelled the products of 
conception. A D&C was scheduled for 11/23/05.  On that date the patient presented to the 
outpatient surgery center at Crouse Hospital and a D&C was performed. The curette was 
advanced to what was believed to be the fundus of the uterus.  Suction curettage was 
performed using spiraling technique.  Tissue obtained was sent to pathology for examination. 
 
On 11/23/05 the physician received the pathology report which showed no chorionic villi and 
no products of conception.  The patient was called to come in for another beta hCG. The 
patient was not symptomatic with a potential ectopic pregnancy and was informed to call the 
office if pain developed.  The patient did not obtain the beta hCG but did call the office on 
12/7/05 complaining of new onset lower pelvic pain. She had difficulty walking and 
tenderness on the right side. The patient was sent to the Crouse Hospital Emergency 
Department for examination and potential treatment for ectopic pregnancy. 
 
An ultrasound was performed on the patient and it was discovered that the patient had an 
intrauterine pregnancy of 38.5 weeks gestation.  The patient was in labor and was transferred 
to labor and delivery. She progressed and delivered a 7 lbs 15 oz infant with APGARS of 9/9.   

 
 



Why did it happen? 
 
What were the proximate 
causes?  (special cause 
variation) 
 
What systems and processes 
underlie those proximate 
factors? (common cause 
variation) 

Aspects for Analysis  Risk 
Reduction 
Strategies 

 
 
 
 
 
 
                                  
Implemented 
                                    
YES  DATE 

Measures of Effectiveness 

The system in place related 
to the event is effective 
 

X       

The system in place related 
to the event was carried out 
as intended 
 

X       

An effective policy is in 
writing 
 

X       

The policy was effectively 
communicated 
 

X       

Policy or Process (System) 
in which the event 
occurred 

An effective procedure is 
in place 
 

X       

Staff are properly qualified 
 

X       

Staff are currently assessed as 
competent to carry out their 
responsibilities 
 

X       

Staffing level plans were in 
place 
 

X        

Staffing level plans were 
appropriate 
 

X       

Human Resources 
Factors & Issues 

Staffing level plans were 
implemented 
 

X       



Staff performance in the 
relevant processes is 
evaluated 
 

X       

Orientation & in-service 
training are in place 
 

X       

Human error did not 
contributed to the outcome 
 

X       

The physical environment was 
appropriate for the 
processes/treatments being 
carried out 
 

X        

A system is in place to 
identify environmental risk 
 

X        

Emergency and failure mode 
responses have been planned 
 

X        

Environment of Care 
Including equipment & 
other related factors 

Emergency and failure 
mode responses have been 
tested 
 

X        

Controllable equipment 
factors did not contribute 
to the event 
 

 X Radiologic image quality is hindered by the 
body habitus of morbidly obese patients.  
Effective immediately the attending MD will 
send all patients >300 to a radiological suite for 
evaluation. This information will be shared at 
the monthly OB/GYN department for 
consideration by all department members. 

Immedi
ately 

   Attending MD will send all 
patients >300 lbs to radiology 
suite for ultrasound 
examinations 

Controllable environmental 
factors did not contribute 
to the event 
 

X        

Uncontrollable external 
factors (natural disasters, 
power outages, etc. ) were 
not a factor in this case 
 

X        

Environment of Care 
(continued) 

An emergency 
preparedness plan is in 
place 

X        

Information Management 
& Communication issues 

Necessary information was 
available 
 

X        



Necessary information was 
accurate 
 

X        

Necessary information was 
complete 
 

X        

Necessary information was 
clear and unambiguous 
 

X        

Communication among 
participants was effective 
 

X        

No barriers to 
communication were 
identified 

X        

Standard of Care 
-If no and linked to an individual 
practitioner, list name and license # 
 
 

The quality of care and 
services met generally 
accepted community 
standards 

X        

Leadership: 
Corporate culture 

Leadership is involved in 
the evaluation of adverse 
patient occurrences 

X        

Note other factors that 
influenced or contributed 
to this outcome 
 
 

X        Other 

Note other areas of service 
impacted 

X        

 
Results of literature review:  (include key citations)  

• Obesity is a growing medical problem which can influence the ability of radiology department to provide optimum image quality ad 
accurate diagnosis.  

• A fourteen year retrospective review of dictated radiology report with the disclaimer “limited due to body habitus” between the years 
1989-2003 was performed from the electronic medical records 

• Overall 0.15% of all studies were limited by body habitus For all studies from 1989-2003 there has been an increase at a rate of 0.010% 
(at 95% CI) per year. 

• Conclusions are that changes in the American body habitus over 14 years has increasingly affected the ability of radiology departments to 
provide quality images and accurate image interpretations. 



Uppot, Raul, MD, Sahani, Dushyant, MD Hahn, Peter MD, Kaira Manudeep, MD,  Saini, Sanjay, MD, Mueller Peter, MD.  Limited by Body 
Habitus; Economic and Quality Control issues and the ability of a Radiology Department to provide diagnostic imaging to a fattening population.  
Health Services, Policy and Research (Quality and Safety) Scientific Paper.   

• Imaging the obese patient has become a major issue in radiology departments across America.  This epidemic has reduced the physician’s 
ability to diagnose and treat patients using standard imaging modalities because of the limitations of current radiology equipment. 

• Each modality has its own difficulties with obesity and therefore possible solutions are unique to each one.  Safety is also an issue because 
there are weight limits as to how much weight the machinery can hold. 

• Manufacturers and vendors are meeting this need by developing ad marketing new bariatric equipment 

Sumler, Gloria MD.  Obesity Now an Issue in Medical Imaging.  MD Buyline Intelligence Briefings January 1 2006. 

• The obesity epidemic, radiologists nationwide say, increasingly is reducing their ability to diagnose and treat patients using the imaging 
technology that have become the cornerstone of modern medicine 

• Radiologists argue that too much fat makes it difficult or impossible to determine whether a patient has a kidney obstruction, to 
distinguish a benign fibroid tumor from ovarian cancer or to see whether a fetal heart is developing properly.   

• A report by researchers at the University Of Washington School Of Medicine published in 2004 in the Archives of Internal Medicine 
examined findings from 100,000 mammograms. It found that obese women had a 20 % greater risk of a false-positive reading than 
women who were at normal weight. 

• Equipment manufacturers need to consider design changes to cope with America’s larger population 
• Siemens Medical Solutions recently rolled out a new MRI with a wider opening and has devised an ultrasound system capable of greater 

depth penetration.   

Boodman, Sandra G.  Obesity gets in the way of medical imaging tests. American College of Radiology. Los Angeles Times December 27, 2004 

• The prevalence of obesity in the United States has increased dramatically over the past 20 years. Obese women are at increased risk for 
several pregnancy complications; therefore, preconception assessment and counseling are strongly recommended. 

• Potential intrapartum complications include difficulty estimating fetal weight (even with ultra sonongraphy), inability to obtain 
interpretable external fetal heart rate and uterine contraction patterns, and difficulty performing an emergent cesarean delivery. 

Obesity in Pregnancy.  ACOG Committee Opinion No315 American College of Obstetricians and Gynecologists.  Obstet Gynecol 2005; 106:  
671-5 

Suspected pregnancy should be confirmed. The earliest signs and symptoms of pregnancy include: absence of expected menses, breast fullness 
and tenderness, urinary frequency, nausea, and fatigue. The "gold standard" for diagnosis of pregnancy is the detection of the beta subunit of 
human chorionic gonadotropin (hCG) in blood or urine using immunologic techniques. The most sensitive enzyme-linked immunosorbent assays 
(ELISA) can detect hCG approximately one week after fertilization. The hCG concentration doubles every 29 to 53 hours during the first 30 days 
after conception in a viable, intrauterine pregnancy. Serum hCG reaches peak concentrations of 100,000 IU/L (in relation to the First 



International Reference Preparation) at 8 to 10 weeks after the last menstrual period. The concentrations start to decrease after week 12 and stay 
fairly constant at approximately 30,000 IU/L from about the 20th week until term. 

Lockwood, Charles, MD UptoDate 2006.   UpToDate performs a continuous review of over 330 journals and other resources. Updates are added as 
important new information is published. The literature review for version 13.3 is current through August 2005; this topic was last changed on June 
30, 2005. The next version of UpToDate (14.1) will be released in February 2006.  

The incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies are not diagnosed, especially 
if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile women with normal reproductive outcomes]. In one of the better 
designed studies, the uteri of 679 women with normal reproductive outcomes were evaluated with laparoscopy or laparotomy prior to tubal 
ligation, and then by follow-up hysterosalpingogram (HSG) five months after sterilization. The incidence of congenital uterine anomalies was 
3.2 percent. The type and frequency of abnormality were septate uteri (90 percent), bicornuate uterus (5 percent), and didelphic uterus (5 
percent) 

A bicornuate uterus refers to a uterus in which the fundus is indented (arbitrarily defined as 1 cm) and the vagina is generally normal . This 
anomaly results from only partial fusion of the müllerian ducts. This leads to a variable degree of separation of the uterine horns that can be 
complete, partial or minimal (ie, the arcuate uterus merely has an indentation at the center of the fundus)  

Iverson, Ronald, MD, DeCherney, Alan, MD, Laufer, Marc MD UptoDate 2006 UpToDate performs a continuous review of over 330 journals and 
other resources. Updates are added as important new information is published. The literature review for version 13.3 is current through August 
2005; this topic was last changed on June 30, 2005. The next version of UpToDate (14.1) will be released in February 2006.  

Executive Summary of the Analysis’s (note critical findings)  
A multidisciplinary team was convened to perform a root cause analysis. A case review was completed that confirmed that the patient had been seen 
in Prompt Care and was referred to her gynecologist after she reported that she had taken a home pregnancy test that was positive.  A serum test 
confirmed the pregnancy and she was seen by her OB/GYN within 10 days.  The first of many quantitative beta hCG tests confirmed pregnancy 
(4497). The patient (who has a history of irregular periods) claimed that she had her last menses in August.  Based on the combination of these two 
factors a diagnosis of intrauterine pregnancy of 8-10 weeks was made.  The next beta hCG was performed four days later and had decreased (4265).  
Literature review confirms that that the hCG concentration doubles every 29-53 hours during the first 30 days after conception in a viable intrauterine 
pregnancy. Serum hCG peak concentration reaches peak concentrations of 100,000 IU/L at 8-10 weeks after the last menstrual period (Lockwood). 
In this case, the levels were not at as expected therefore it was believed that the patient had a non-viable pregnancy. 

A transvaginal ultrasound was performed and found no intrauterine pregnancy. The patient is reportedly 450-500 pounds.  She was unable to be 
weighed at the physician’s office as a bariatric scale for such a morbidly obese patient was not available.  Studies and comments offered by 
professionals in the field of radiology and obstetrics confirm that “the obesity epidemic increasingly is reducing their ability to diagnose and treat 
patients using the imaging technology that have become the cornerstone of modern medicine” (Boodman). “Potential intrapartum complications 
include difficulty estimating fetal weight (even with ultra sonongraphy), inability to obtain interpretable external fetal heart rate and uterine 
contraction patterns, and difficulty performing an emergent cesarean delivery” (ACOG).  During the root cause analysis, the attending OB/GYN 



confirmed that reviews of the pictures of the transvaginal ultrasound show no identifiable features of a fetus. The patient’s body habitus is one 
explanation as to why the IUP was not identified.  

The beta hCG continued to confirm that there was a human chorionic gonadotropin present and that the patient was pregnant (with a nonviable fetus).  
The patient was counseled on alternatives including waiting for spontaneous elimination of the products of conception, administration of 
methotrexate or surgical removal via D&C.  The patient opted for treatment with Methotrexate and when that did not work, a D&C was scheduled.  
During the RCA, the manager and supervisor of the outpatient surgery center reported that there was nothing unusual about the patient presentation 
or the procedure.  They commented that the patient was morbidly obese but the equipment and supplies available to them were able to accommodate 
the patient.  There is no explanation as to how the physician was able to insert the curette and perform the spiral technique and not break the amniotic 
fluid sac.  There is a question as to whether the patient has a uterine anomaly (eg. bicornuate uterus) but there is no evidence of that at this time.  The 
literature confirms that “the incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies are not 
diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile women with normal reproductive outcomes”. 
(Iverson et al).    

The case where systems and processes associated with this case were discussed at the root cause analysis.  It was recognized and agreed upon that 
obesity and medical imaging pose problems related to obtaining true diagnosis.  The hospital does have an entire radiology department with the 
support of board certified radiologists and different and more powerful equipment than available in MD offices.  The attending physician determined 
that he will be sending all patients > 300 lbs to a radiology center for evaluation.  This was deemed to be a valuable lesson for all and hence was 
shared at the January 2006 Department of Obstetrics & Gynecology Department meeting for consideration by other physicians. 

The case was also concurrently reviewed by the hospital’s OB Quality Improvement Committee. They closely examined the events of this case and 
determined that the standard of care was met with room for improvement (action step from the RCA).  With hindsight it was clear that the beta hCG 
was in fact trailing off into the 4000 level as she was ending a full term pregnancy-not beginning one.  This is a case with a surprising outcome but 
resulted in the delivery of a healthy newborn. 

List titles of RCA participants (i.e. director of nursing) 
Chief Medical Officer 
Director of Quality Improvement and Medical Affairs 
Chief, Department of Anesthesiology 
Attending Physician 
Director of Women and Children’s Services 
Director of Surgical Services 
Director of Educational Services 
Library Services 
Nurse Manager Labor and Delivery 
Nurse Manager Outpatient Surgery Center 
Quality Improvement Analyst 
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Yes, room for improvement     X 
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No, attributable to an individual practitioner   

 



Run Date: 2/10/2006 

New York State Department of Health

NYPORTS.NET

Bureau of Hospital and Primary Care Services

Root Cause Report

NYPORTS.Net NYSDOH

CROUSE-IRVING MEMORIAL HOSPITAL

SyracuseArea Office:

Facility:

Reported By:

Occurrence ID:

Closure Date:

06360512002

dr333777

Submission Date: 02/10/2006

What Happened

Sentinel Event(Adverse Occurrence) What are the details of the event?(Brief Description) Include Date, day of Week, Time and the Area/Service involved

Occurrence Date: 12/7/05 Wednesday 11:30AM
10/21/05-33 year old 450-500 pound African American female seen in Prompt Care with a complaint of right lower 
extremity swelling. She reported that she had also taken a home pregnancy test which was positive.  A serum 
pregnancy test was performed and was positive. She was instructed to follow up with her gynecologist for appropriate 
prenatal care. For the edema she was instructed to drink plenty of water, restrict salt intake, elevate feet and follow up 
with her primary care physician.  The dictated Prompt Care report was copied directly to the patient’s primary care 
physician.

On 10/31/05 the patient was seen at her gynecologist’s office. A quantitative beta hCG was performed and results 
were 4497. The patient had no nausea or breast tenderness. She reported having bleeding x 1 day in September and 
believed her last menses to be in August. Based on this information, it was believed that the patient was 8-10 weeks 
pregnant.

On 11/4/05 the patient returned to the office for another beta hCG. This result was 4265 The resulting decrease was 
believed to be the result of a first trimester miscarriage.  A transvaginal sonogram was scheduled and completed on 
11/7/05.  Findings revealed no fetal tissue or intrauterine pregnancy. Beta hCG on that date was 4800.  

On 11/8/05 the patient went back to the office for discussion with the physician regarding next steps.  Based o the fact 
that the patient had abnormal Beta HCG and negative sonogram for intrauterine gestation, the decision was made to 
administer methotrexate for medical abortion  

On 11/14/05 the patient was seen in the MD office reporting that she felt as though she was about to expel something 
vaginally. There was no active bleeding but it was believed that the process had begun.  

On 11/21/05 the patient called the office reporting that she had not expelled the products of conception. A D&C was 
scheduled for 11/23/05.  On that date the patient presented to the outpatient surgery center at Crouse Hospital and a 
D&C was performed. The curette was advanced to what was believed to be the fundus of the uterus.  Suction 
curettage was performed using spiraling technique.  Tissue obtained was sent to pathology for examination.

On 11/23/05 the physician received the pathology report which showed no chorionic villi and no products of 
conception.  The patient was called to come in for another beta hCG. The patient was not symptomatic with a potential 
ectopic pregnancy and was informed to call the office if pain developed.  The patient did not obtain the beta hCG but 
did call the office on 12/7/05 complaining of new onset lower pelvic pain. She had difficulty walking and tenderness on 
the right side. The patient was sent to the Crouse Hospital Emergency Department for examination and potential 
treatment for ectopic pregnancy.

An ultrasound was performed on the patient and it was discovered that the patient had an intrauterine pregnancy of 
38.5 weeks gestation.  The patient was in labor and was transferred to labor and delivery. She progressed and 
delivered a 7 lbs 15 oz infant with APGARS of 9/9.
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the right side. The patient was sent to the Crouse Hospital Emergency Department for examination and potential 
treatment for ectopic pregnancy.

An ultrasound was performed on the patient and it was discovered that the patient had an intrauterine pregnancy of 
38.5 weeks gestation.  The patient was in labor and was transferred to labor and delivery. She progressed and 
delivered a 7 lbs 15 oz infant with APGARS of 9/9.
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Why did it happen

Aspects for Analysis

Policy or Process(System) in which the event occurred

Human Resource(Factors and Issues)

The system in place related to the event was carried out as intended

An effective policy is in writing

The policy was effectively communicated

The system in place related to the event is effective

Y
e

Y
e

Findings, including Root Cause(s)

Description Corrective Action

Risk reduction 
Strategies 
Expected 
Implementation 
Date Measures of Effectiveness

An effective procedure is in place
Y
e
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Human Resource(Factors and Issues)

Staff are properly qualified

Staff are currently assessed as competent to carry out their responsibilities

Staffing level plans were in place

Staffing level plans were appropriate

Staffing level plans were implemented

Staff performance in the relevant processes is evaluated

Orientation & in-service training are in place
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Enviroment of Care Including Other Related Factors

Human error did not contribute to the outcome

The physical enviroment was appropriate for the process/treatments being carried out

A system is in place to indentify enviroment risk

Emergency and failure-mode reponses have been planned

Emergency and failure-mode reponses have been tested

Controllable equipment factors did not contripute to the event

Radiologic image quality is 
hindered by the body habitus 
of morbidly obese patients. 
Effective immediately the 
attending MD will send all 
patients >300 to a 
radiological suite for 
evaluation. This information 
will be shared at the monthly 
OB/GYN department for 
consideration by all 
department members.

Radiologic image quality is 
hindered by the body habitus 
of morbidly obese patients. 
Effective immediately the 
attending MD will send all 
patients >300 to a 
radiological suite for 
evaluation. This information 
will be shared at the monthly 
OB/GYN department for 
consideration by all 
department members.

01/05/2006 Attending MD will send all 
patients >300 lbs to 
radiology suite for ultrasound 
examinations
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Information Management and Communications Issue

Radiologic image quality is 
hindered by the body habitus 
of morbidly obese patients. 
Effective immediately the 
attending MD will send all 
patients >300 to a 
radiological suite for 
evaluation. This information 
will be shared at the monthly 
OB/GYN department for 
consideration by all 
department members.

Radiologic image quality is 
hindered by the body habitus 
of morbidly obese patients. 
Effective immediately the 
attending MD will send all 
patients >300 to a 
radiological suite for 
evaluation. This information 
will be shared at the monthly 
OB/GYN department for 
consideration by all 
department members.

01/05/2006 Attending MD will send all 
patients >300 lbs to 
radiology suite for ultrasound 
examinations

Controllable enviromental factors did not contripute to the event

Uncontrollable external factors, (natural disasters, power outages, etc) were not a factor in this case

An emergency preparedness plan is in place

Necessary information was available

Necessary information was accurate
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Leadership: Corporate Culture

Other

Necessary information was complete

Necessary information was clear and unambiguous

Communication among participants was effective

No barriers to communication were indentified

Leadership is involved in the evaluation of adverse patient care occurrences

Note other factors that influenced or contributed to this outcome as well as other areas of service 
impacted.
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Literature Review

•    Obesity is a growing medical problem which can influence the ability of radiology department to 
provide optimum image quality ad accurate diagnosis. 
•    A fourteen year retrospective review of dictated radiology report with the disclaimer “limited due to 
body habitus” between the years 1989-2003 was performed from the electronic medical records
•    Overall 0.15% of all studies were limited by body habitus For all studies from 1989-2003 there has 
been an increase at a rate of 0.010% (at 95% CI) per year.
•    Conclusions are that changes in the American body habitus over 14 years has increasingly affected 
the ability of radiology departments to provide quality images and accurate image interpretations.
Uppot, Raul, MD, Sahani, Dushyant, MD Hahn, Peter MD, Kaira Manudeep, MD,  Saini, Sanjay, MD, Mueller 
Peter, MD.  Limited by Body Habitus; Economic and Quality Control issues and the ability of a Radiology 
Department to provide diagnostic imaging to a fattening population.  Health Services, Policy and Research 
(Quality and Safety) Scientific Paper.  
•    Imaging the obese patient has become a major issue in radiology departments across America.  This 
epidemic has reduced the physician’s ability to diagnose and treat patients using standard imaging modalities 
because of the limitations of current radiology equipment.
•    Each modality has its own difficulties with obesity and therefore possible solutions are unique to each 
one.  Safety is also an issue because there are weight limits as to how much weight the machinery can hold.
•    Manufacturers and vendors are meeting this need by developing ad marketing new bariatric 
equipment
Sumler, Gloria MD.  Obesity Now an Issue in Medical Imaging.  MD Buyline Intelligence Briefings January 1 
2006.
•    The obesity epidemic, radiologists nationwide say, increasingly is reducing their ability to diagnose 
and treat patients using the imaging technology that have become the cornerstone of modern medicine
•    Radiologists argue that too much fat makes it difficult or impossible to determine whether a patient has 
a kidney obstruction, to distinguish a benign fibroid tumor from ovarian cancer or to see whether a fetal heart 
is developing properly.  
•    A report by researchers at the University Of Washington School Of Medicine published in 2004 in the 
Archives of Internal Medicine examined findings from 100,000 mammograms. It found that obese women had 
a 20 % greater risk of a false-positive reading than women who were at normal weight.
•    Equipment manufacturers need to consider design changes to cope with America’s larger population
•    Siemens Medical Solutions recently rolled out a new MRI with a wider opening and has devised an 
ultrasound system capable of greater depth penetration.  
Boodman, Sandra G.  Obesity gets in the way of medical imaging tests. American College of Radiology. Los 
Angeles Times December 27, 2004
•    The prevalence of obesity in the United States has increased dramatically over the past 20 years. 
Obese women are at increased risk for several pregnancy complications; therefore, preconception 
assessment and counseling are strongly recommended.
•    Potential intrapartum complications include difficulty estimating fetal weight (even with ultra 
sonongraphy), inability to obtain interpretable external fetal heart rate and uterine contraction patterns, and 
difficulty performing an emergent cesarean delivery.
Obesity in Pregnancy.  ACOG Committee Opinion No315 American College of Obstetricians and 
Gynecologists.  Obstet Gynecol 2005; 106:  671-5
Suspected pregnancy should be confirmed. The earliest signs and symptoms of pregnancy include: absence 
of expected menses, breast fullness and tenderness, urinary frequency, nausea, and fatigue. The "gold 
standard" for diagnosis of pregnancy is the detection of the beta subunit of human chorionic gonadotropin 
(hCG) in blood or urine using immunologic techniques. The most sensitive enzyme-linked immunosorbent 
assays (ELISA) can detect hCG approximately one week after fertilization. The hCG concentration doubles 
every 29 to 53 hours during the first 30 days after conception in a viable, intrauterine pregnancy. Serum hCG 
reaches peak concentrations of 100,000 IU/L (in relation to the First International Reference Preparation) at 8 
to 10 weeks after the last menstrual period. The concentrations start to decrease after week 12 and stay fairly 
constant at approximately 30,000 IU/L from about the 20th week until term.
Lockwood, Charles, MD UptoDate 2006.   UpToDate performs a continuous review of over 330 journals and 
other resources. Updates are added as important new information is published. The literature review for 
version 13.3 is current through August 2005; this topic was last changed on June 30, 2005. The next version 
of UpToDate (14.1) will be released in February 2006. 
The incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies 
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile 
women with normal reproductive outcomes]. In one of the better designed studies, the uteri of 679 women with 
normal reproductive outcomes were evaluated with laparoscopy or laparotomy prior to tubal ligation, and then 
by follow-up hysterosalpingogram (HSG) five months after sterilization. The incidence of congenital uterine 
anomalies was 3.2 percent. The type and frequency of abnormality were septate uteri (90 percent), bicornuate 
uterus (5 percent), and didelphic uterus (5 percent)
A bicornuate uterus refers to a uterus in which the fundus is indented (arbitrarily defined as  1 cm) and the 
vagina is generally normal . This anomaly results from only partial fusion of the müllerian ducts. This leads to a 
variable degree of separation of the uterine horns that can be complete, partial or minimal (ie, the arcuate 
uterus merely has an indentation at the center of the fundus) 
Iverson, Ronald, MD, DeCherney, Alan, MD, Laufer, Marc MD UptoDate 2006 UpToDate performs a 
continuous review of over 330 journals and other resources. Updates are added as important new information 
is published. The literature review for version 13.3 is current through August 2005; this topic was last changed 
on June 30, 2005. The next version of UpToDate (14.1) will be released in February 2006.
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Executive Summary

standard" for diagnosis of pregnancy is the detection of the beta subunit of human chorionic gonadotropin 
(hCG) in blood or urine using immunologic techniques. The most sensitive enzyme-linked immunosorbent 
assays (ELISA) can detect hCG approximately one week after fertilization. The hCG concentration doubles 
every 29 to 53 hours during the first 30 days after conception in a viable, intrauterine pregnancy. Serum hCG 
reaches peak concentrations of 100,000 IU/L (in relation to the First International Reference Preparation) at 8 
to 10 weeks after the last menstrual period. The concentrations start to decrease after week 12 and stay fairly 
constant at approximately 30,000 IU/L from about the 20th week until term.
Lockwood, Charles, MD UptoDate 2006.   UpToDate performs a continuous review of over 330 journals and 
other resources. Updates are added as important new information is published. The literature review for 
version 13.3 is current through August 2005; this topic was last changed on June 30, 2005. The next version 
of UpToDate (14.1) will be released in February 2006. 
The incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies 
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile 
women with normal reproductive outcomes]. In one of the better designed studies, the uteri of 679 women with 
normal reproductive outcomes were evaluated with laparoscopy or laparotomy prior to tubal ligation, and then 
by follow-up hysterosalpingogram (HSG) five months after sterilization. The incidence of congenital uterine 
anomalies was 3.2 percent. The type and frequency of abnormality were septate uteri (90 percent), bicornuate 
uterus (5 percent), and didelphic uterus (5 percent)
A bicornuate uterus refers to a uterus in which the fundus is indented (arbitrarily defined as  1 cm) and the 
vagina is generally normal . This anomaly results from only partial fusion of the müllerian ducts. This leads to a 
variable degree of separation of the uterine horns that can be complete, partial or minimal (ie, the arcuate 
uterus merely has an indentation at the center of the fundus) 
Iverson, Ronald, MD, DeCherney, Alan, MD, Laufer, Marc MD UptoDate 2006 UpToDate performs a 
continuous review of over 330 journals and other resources. Updates are added as important new information 
is published. The literature review for version 13.3 is current through August 2005; this topic was last changed 
on June 30, 2005. The next version of UpToDate (14.1) will be released in February 2006.

A multidisciplinary team was convened to perform a root cause analysis. A case review was completed that 
confirmed that the patient had been seen in Prompt Care and was referred to her gynecologist after she 
reported that she had taken a home pregnancy test that was positive.  A serum test confirmed the pregnancy 
and she was seen by her OB/GYN within 10 days.  The first of many quantitative beta hCG tests confirmed 
pregnancy (4497). The patient (who has a history of irregular periods) claimed that she had her last menses 
in August.  Based on the combination of these two factors a diagnosis of intrauterine pregnancy of 8-10 
weeks was made.  The next beta hCG was performed four days later and had decreased (4265).  Literature 
review confirms that that the hCG concentration doubles every 29-53 hours during the first 30 days after 
conception in a viable intrauterine pregnancy. Serum hCG peak concentration reaches peak concentrations 
of 100,000 IU/L at 8-10 weeks after the last menstrual period (Lockwood). In this case, the levels were not at 
as expected therefore it was believed that the patient had a non-viable pregnancy.
A transvaginal ultrasound was performed and found no intrauterine pregnancy. The patient is reportedly 
450-500 pounds.  She was unable to be weighed at the physician’s office as a bariatric scale for such a 
morbidly obese patient was not available.  Studies and comments offered by professionals in the field of 
radiology and obstetrics confirm that “the obesity epidemic increasingly is reducing their ability to diagnose 
and treat patients using the imaging technology that have become the cornerstone of modern 
medicine” (Boodman). “Potential intrapartum complications include difficulty estimating fetal weight (even with 
ultra sonongraphy), inability to obtain interpretable external fetal heart rate and uterine contraction patterns, 
and difficulty performing an emergent cesarean delivery” (ACOG).  During the root cause analysis, the 
attending OB/GYN confirmed that reviews of the pictures of the transvaginal ultrasound show no identifiable 
features of a fetus. The patient’s body habitus is one explanation as to why the IUP was not identified. 
The beta hCG continued to confirm that there was a human chorionic gonadotropin present and that the 
patient was pregnant (with a nonviable fetus).  The patient was counseled on alternatives including waiting 
for spontaneous elimination of the products of conception, administration of methotrexate or surgical removal 
via D&C.  The patient opted for treatment with Methotrexate and when that did not work, a D&C was 
scheduled.  During the RCA, the manager and supervisor of the outpatient surgery center reported that there 
was nothing unusual about the patient presentation or the procedure.  They commented that the patient was 
morbidly obese but the equipment and supplies available to them were able to accommodate the patient.  
There is no explanation as to how the physician was able to insert the curette and perform the spiral 
technique and not break the amniotic fluid sac.  There is a question as to whether the patient has a uterine 
anomaly (eg. bicornuate uterus) but there is no evidence of that at this time.  The literature confirms that “the 
incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies 
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile 
women with normal reproductive outcomes”. (Iverson et al).   
The case where systems and processes associated with this case were discussed at the root cause analysis.  
It was recognized and agreed upon that obesity and medical imaging pose problems related to obtaining true 
diagnosis.  The hospital does have an entire radiology department with the support of board certified 
radiologists and different and more powerful equipment than available in MD offices.  The attending physician 
determined that he will be sending all patients > 300 lbs to a radiology center for evaluation.  This was 
deemed to be a valuable lesson for all and hence was shared at the January 2006 Department of Obstetrics 
& Gynecology Department meeting for consideration by other physicians.
The case was also concurrently reviewed by the Department of OB/GYN Chief. He closely examined the 
events of this case and determined that the standard of care was met with room for improvement (action step 
from the RCA).  With hindsight it was clear that the beta hCG was in fact trailing off into the 4000 level as she 
was ending a full term pregnancy-not beginning one.  This is a case with a surprising outcome but resulted in 
the delivery of a healthy newborn.
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Standard of care met

for spontaneous elimination of the products of conception, administration of methotrexate or surgical removal 
via D&C.  The patient opted for treatment with Methotrexate and when that did not work, a D&C was 
scheduled.  During the RCA, the manager and supervisor of the outpatient surgery center reported that there 
was nothing unusual about the patient presentation or the procedure.  They commented that the patient was 
morbidly obese but the equipment and supplies available to them were able to accommodate the patient.  
There is no explanation as to how the physician was able to insert the curette and perform the spiral 
technique and not break the amniotic fluid sac.  There is a question as to whether the patient has a uterine 
anomaly (eg. bicornuate uterus) but there is no evidence of that at this time.  The literature confirms that “the 
incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies 
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile 
women with normal reproductive outcomes”. (Iverson et al).   
The case where systems and processes associated with this case were discussed at the root cause analysis.  
It was recognized and agreed upon that obesity and medical imaging pose problems related to obtaining true 
diagnosis.  The hospital does have an entire radiology department with the support of board certified 
radiologists and different and more powerful equipment than available in MD offices.  The attending physician 
determined that he will be sending all patients > 300 lbs to a radiology center for evaluation.  This was 
deemed to be a valuable lesson for all and hence was shared at the January 2006 Department of Obstetrics 
& Gynecology Department meeting for consideration by other physicians.
The case was also concurrently reviewed by the Department of OB/GYN Chief. He closely examined the 
events of this case and determined that the standard of care was met with room for improvement (action step 
from the RCA).  With hindsight it was clear that the beta hCG was in fact trailing off into the 4000 level as she 
was ending a full term pregnancy-not beginning one.  This is a case with a surprising outcome but resulted in 
the delivery of a healthy newborn.

Chief Medical Officer
Director of Quality Improvement and Medical Affairs
Chief, Department of Anesthesiology
Attending Physician
Director of Women and Children’s Services
Director of Surgical Services
Director of Educational Services
Library Services
Nurse Manager Labor and Delivery
Nurse Manager Outpatient Surgery Center
Quality Improvement Analyst

Yes, room for improvement

Yes, no further action No, attributable to systems

No, attributeable to an individual practioner

Was the Standard of Care Met

Date facility certifies Root 
Cause Analysis complete

2/10/2006 
12:00:00 AM

Physician/Physician assistance:

Physician/Physician assistance:

License #:

License #:
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From:  Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Fri 2/10/06 11:51 AM
To: Dawn Richey (DawnRichey@crouse.org)
Cc: James Caputo MD (Caputodoc@hotmail.com)

1 attachment
WorleyLF2.doc (124.5 KB)

Dawn-can you please submit this as the long form?

Dr. Caputo-the submission is via cutting and pasting the information

directly into the website. Once it is entered we will send you the adobe

format that we can from the DOH secured website.

Jennifer Watkins

Director, Medical Affairs & Quality Improvement

telephone 470-7122

beeper 441-4659

-----Original Message-----

From: James Caputo [mailto:caputodoc@hotmail.com]

Sent: Friday, February 10, 2006 8:54 AM

To: Jennifer Watkins

Subject: RE: long form revisions

Good Morning Jennifer,

I just got done with reading the report. I must say that I am very

impressed with your work on this. It not only is more accurate, but

represents a quality document from this institution with sound medical

references. I did make a few tiny word changes and you should be able

to

pick them out if examined. Just simple ones. I also reduced the font

size

for the beginning narrative from 10 to 9.5 because it got cut off at the

end

of the section and wasn't totally visible.

Otherwise, it should be ready for submission. I would ask that the copy

I

have attached back to you be sent since it contains the small word

changes.

I am sure you will see it hasn't changed or altered the substance of

document in any way. If you are going to send it electronically, please

copy me in as well. Thanks.

Outlook.com Print Message https://bay180.mail.live.com/ol/mail.mvc/PrintMessages?mkt=en-us

1 of 3 1/12/2015 11:55 AM

James
-----Original Message-----
From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Friday, February 10, 2006 8:54 AM
To: Jennifer Watkins
Subject: RE: long form revisions
Good Morning Jennifer,
I just got done with reading the report. I must say that I am very
impressed with your work on this. It not only is more accurate, but
represents a quality document from this institution with sound medical
references. I did make a few tiny word changes and you should be able
to
pick them out if examined. Just simple ones. I also reduced the font
size
for the beginning narrative from 10 to 9.5 because it got cut off at the
end
of the section and wasn't totally visible.
Otherwise, it should be ready for submission. I would ask that the copy
I
have attached back to you be sent since it contains the small word
changes.
I am sure you will see it hasn't changed or altered the substance of
document in any way. If you are going to send it electronically, please
copy me in as well. Thanks.

James
From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Fri 2/10/06 11:51 AM
To: Dawn Richey (DawnRichey@crouse.org)
Cc: James Caputo MD (Caputodoc@hotmail.com)
1 attachment
WorleyLF2.doc (124.5 KB)
Dawn-can you please submit this as the long form?
Dr. Caputo-the submission is via cutting and pasting the information
directly into the website. Once it is entered we will send you the adobe
format that we can from the DOH secured website.
Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122
beeper 441-4659



Once again, nice job.

Jim Caputo

>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>

>To: "James Caputo MD" <Caputodoc@hotmail.com>

>Subject: long form revisions

>Date: Thu, 9 Feb 2006 16:37:19 -0500

>

>I will check my email either later tonight or first thing tomorrow

>morning-if there are desired edits, please let me know. I believe we

>will be able to submit tomorrow afternoon

>

>

>

>

>

>

>

>Jennifer Watkins

>

>Director, Medical Affairs & Quality Improvement

>

>telephone 470-7122

>

>beeper 441-4659

>

>

>

>

>

>

>

>

>DISCLAIMER:

>The information transmitted is intended only for the person or entity

to

>which

>it is addressed and may contain confidential and/or privileged

material.

>Any

>review, retransmission, dissemination or other use of, or taking of any

>action

>in reliance upon, this information by persons or entities other than

the

>intended recipient is prohibited. If you received this in error, please

Outlook.com Print Message https://bay180.mail.live.com/ol/mail.mvc/PrintMessages?mkt=en-us

2 of 3 1/12/2015 11:55 AM

James
>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
>To: "James Caputo MD" <Caputodoc@hotmail.com>
>Subject: long form revisions
>Date: Thu, 9 Feb 2006 16:37:19 -0500
>
>I will check my email either later tonight or first thing tomorrow
>morning-if there are desired edits, please let me know. I believe we
>will be able to submit tomorrow afternoon
>
>
>
>
>
>
>
>Jennifer Watkins
>
>Director, Medical Affairs & Quality Improvement
>
>telephone 470-7122

James
Once again, nice job.
Jim Caputo
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>the sender and delete the material from any computer.
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>
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the sender and delete the material from any computer.
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From:  Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 2/07/06 8:05 AM
To: James Caputo MD (Caputodoc@hotmail.com)
Cc: Shawky Badawy MD (badawys@upstate.edu); Ron StahlMD (RonaldStahlMD@crouse.org); Derrick Suehs

(DerrickSuehs@crouse.org)

Dr Caputo- your request it was forwarded directly to Dr. Badawy. As

Chief of the Department he informed me yesterday that he had a message

out for you to speak with him directly. I will await his guidance

before further action.

Jennifer Watkins

Director, Medical Affairs & Quality Improvement

telephone 470-7122

beeper 441-4659

-----Original Message-----

From: James Caputo [mailto:caputodoc@hotmail.com]

Sent: Tuesday, February 07, 2006 7:56 AM

To: Jennifer Watkins

Subject: RE: Open ASAP

Jennifer,

I waited all day yesterday for your response and heard nothing. No

e-mail

and no call. I thought my request was clear. If you are having a

problem

with this, then I would be happy to coordinate it myself. Please send

all

corresponding e-mails for the individuals I listed and I will contact

them.

And again, be sure to provide those individuals from the OBQI who were

involved with this report. It appears from reading this report that

their

input is the most pertinent to address.

James Caputo

>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>

>To: "James Caputo" <caputodoc@hotmail.com>

Outlook.com Print Message https://bay180.mail.live.com/ol/mail.mvc/PrintMessages?mkt=en-us

1 of 4 1/12/2015 11:50 AM

James
-----Original Message-----
From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Tuesday, February 07, 2006 7:56 AM
To: Jennifer Watkins
Subject: RE: Open ASAP
Jennifer,
I waited all day yesterday for your response and heard nothing. No
e-mail
and no call. I thought my request was clear. If you are having a
problem
with this, then I would be happy to coordinate it myself. Please send
all
corresponding e-mails for the individuals I listed and I will contact
them.
And again, be sure to provide those individuals from the OBQI who were
involved with this report. It appears from reading this report that
their
input is the most pertinent to address.
James Caputo

James
From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 2/07/06 8:05 AM
To: James Caputo MD (Caputodoc@hotmail.com)
Cc: Shawky Badawy MD (badawys@upstate.edu); Ron StahlMD (RonaldStahlMD@crouse.org); Derrick Suehs
(DerrickSuehs@crouse.org)
Dr Caputo- your request it was forwarded directly to Dr. Badawy. As
Chief of the Department he informed me yesterday that he had a message
out for you to speak with him directly. I will await his guidance
before further action.
Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122
beeper 441-4659



>Subject: RE: Open ASAP

>Date: Sat, 4 Feb 2006 21:25:23 -0500

>

>The information outlined in the long form is a copilation of all input

>received from the RCA, OBQI and Chief. We can certainly meet on

Monday- I

>will set up a time and page you Monday morning.

>

>________________________________

>

>From: James Caputo [mailto:caputodoc@hotmail.com]

>Sent: Sat 2/4/2006 10:37 AM

>To: Jennifer Watkins

>Subject: Open ASAP

>

>

>

>Jennifer,

>

>I have just opened the file and have only taken a few minutes to review

it

>before thoroughly examining it. I am not happy at all with the content

and

>accuracy of what is described here and wish to relay this to you right

>away.

> This has caused me to call for an iimmediate meeting on this report

so

>as

>to get it "right". This must be done as soon as possible since its

>completion and availability to me have come so close to the required

>submission date. I am available on Monday after work. I don't want to

>delay this at all since again, I stand to feel the negative effects of

what

>has proven to be innacurate reporting of clinical events concerning my

care

>of a patient at this institution. If you check your e-mail on

weekends,

>then I would appreciate a prompt response to this communication. If

you do

>not get this until Monday, I would expect an page to discuss this and a

>corrective meeting at the beginning of the day.

>

>James Caputo

>441-9979

>

>

> >From: "Jennifer Watkins" <JenniferWatkins@crouse.org>

> >To: "James Caputo MD" <Caputodoc@hotmail.com>
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> >From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
> >To: "James Caputo MD" <Caputodoc@hotmail.com>

James
>
>From: James Caputo [mailto:caputodoc@hotmail.com]
>Sent: Sat 2/4/2006 10:37 AM
>To: Jennifer Watkins
>Subject: Open ASAP
>
>
>
>Jennifer,
>
>I have just opened the file and have only taken a few minutes to review
it
>before thoroughly examining it. I am not happy at all with the content
and
>accuracy of what is described here and wish to relay this to you right
>away.
> This has caused me to call for an iimmediate meeting on this report
so
>as
>to get it "right". This must be done as soon as possible since its
>completion and availability to me have come so close to the required
>submission date. I am available on Monday after work. I don't want to
>delay this at all since again, I stand to feel the negative effects of
what
>has proven to be innacurate reporting of clinical events concerning my
care
>of a patient at this institution. If you check your e-mail on
weekends,
>then I would appreciate a prompt response to this communication. If
you do
>not get this until Monday, I would expect an page to discuss this and a
>corrective meeting at the beginning of the day.
>
>James Caputo
>441-9979

James
>Subject: RE: Open ASAP
>Date: Sat, 4 Feb 2006 21:25:23 -0500
>
>The information outlined in the long form is a copilation of all input
>received from the RCA, OBQI and Chief. We can certainly meet on
Monday- I
>will set up a time and page you Monday morning.
>

James



> >Subject: RE: RCA

> >Date: Fri, 3 Feb 2006 14:03:28 -0500

> >

> >That is fine. We try to get them out earlier than they are due so

people

> >can actually read the document.

> >

> >Jennifer Watkins

> >Director, Medical Affairs & Quality Improvement

> >telephone 470-7122

> >beeper 441-4659

> >

> >

> >

> >-----Original Message-----

> >From: James Caputo [mailto:caputodoc@hotmail.com]

> >Sent: Friday, February 03, 2006 1:47 PM

> >To: Jennifer Watkins

> >Subject: RCA

> >

> >Hey Jennifer,

> >

> >I recently received the e-mail of the Worley report. Thanks. I have

> >been

> >screamingly busy this week and plan on giving it a thorough review

this

> >weekend knowing it has to be in on 2/10/06. I will have my comments

to

> >you

> >no later than 2/6/06. If there is any problem or you need anything,

> >please

> >let me know. Thanks again and have a nice weekend.

> >

> >

> >Jim Caputo

> >

> >

> >

> >DISCLAIMER:

> >The information transmitted is intended only for the person or entity

to

> >which

> >it is addressed and may contain confidential and/or privileged

material.

> >Any

> >review, retransmission, dissemination or other use of, or taking of

any

> >action
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> >
> >-----Original Message-----
> >From: James Caputo [mailto:caputodoc@hotmail.com]
> >Sent: Friday, February 03, 2006 1:47 PM
> >To: Jennifer Watkins
> >Subject: RCA
> >
> >Hey Jennifer,
> >
> >I recently received the e-mail of the Worley report. Thanks. I have
> >been
> >screamingly busy this week and plan on giving it a thorough review
this
> >weekend knowing it has to be in on 2/10/06. I will have my comments
to
> >you
> >no later than 2/6/06. If there is any problem or you need anything,
> >please
> >let me know. Thanks again and have a nice weekend.
> >
> >
> >Jim Caputo
> >

James
> >Subject: RE: RCA
> >Date: Fri, 3 Feb 2006 14:03:28 -0500
> >
> >That is fine. We try to get them out earlier than they are due so
people
> >can actually read the document.
> >
> >Jennifer Watkins
> >Director, Medical Affairs & Quality Improvement
> >telephone 470-7122
> >beeper 441-4659



> >in reliance upon, this information by persons or entities other than

the

> >intended recipient is prohibited. If you received this in error,

please

> >contact

> >the sender and delete the material from any computer.

> >

> >

>

>

>

>

>

>DISCLAIMER:

>The information transmitted is intended only for the person or entity

to

>which

>it is addressed and may contain confidential and/or privileged

material.

>Any

>review, retransmission, dissemination or other use of, or taking of any

>action

>in reliance upon, this information by persons or entities other than

the

>intended recipient is prohibited. If you received this in error, please

>contact

>the sender and delete the material from any computer.

>

>

DISCLAIMER:

The information transmitted is intended only for the person or entity to which

it is addressed and may contain confidential and/or privileged material. Any

review, retransmission, dissemination or other use of, or taking of any action

in reliance upon, this information by persons or entities other than the

intended recipient is prohibited. If you received this in error, please contact

the sender and delete the material from any computer.
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RE: report request

From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 12/09/08 1:54 PM
To: James Caputo (caputodoc@hotmail.com)

Dr. Caputo- no report was submitted to the New York State Department of Health regarding

the care and treatment of Ms. Kelley Butterfield under the NYPORTS reporting

programming.  The case did not meet the requirement for reporting under their definitions.

 An internal root cause analysis was performed due to the fact that she had experienced

complications during her inpatient stay.  The only documents that are generated from these

RCAs are lists of action steps with persons responsible for those actions as the purpose of the

meeting is to examine opportunities for improved systems and processes in patient care.

 

Please let me know if I can provide further assistance.

 

Jennifer Watkins, MS, CPHQ

Director, Medical Affairs & Quality Improvement

telephone 470-7122   

beeper 441-4659

 
 

From: James Caputo [mailto:caputodoc@hotmail.com]

Sent: Tuesday, December 09, 2008 10:25 AM

To: Jennifer Watkins

Subject: report request

 

Jennifer,

Last Winter, I believe February, I participated in a Root Cause Analysis for one of my patients

(Kelley Butterfield) in regards to her October 2007 admission.

It is my understanding that all RCA's require a written report be submitted to the State Department

of Health.  This would account for the overhead documentation concurrent with the actual RCA

meeting itself.  I would like to obtain a copy of the report submitted as a result of the RCA for Mrs.

Butterfield.  Please let me know that you received this communication and when I can expect the
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requested material.  Thank you for your time and attention to this matter.

Sincerely,

James R. Caputo, M.D.

Crouse Hospital CONFIDENTIALITY NOTICE: The informa�on transmi�ed is intended only for the person or

en�ty to which it is addressed and may contain confiden�al and/or privileged material. Any review,

retransmission, dissemina�on or other use of, or taking of any ac�on in reliance upon, this informa�on by

persons or en��es other than the intended recipient is prohibited. If you received this in error, please contact

the sender and delete the material from any computer.
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restrictions should be re-emphasized.

One region recently collected information from NYPORTS on retained foreign bodies. A review of the statewide experience was conducted and

published in the NYPORTS newsletter. The items typically left behind (sponges, needles) were listed and some of the risk reduction strategies

shared. Hospitals' strategies stressed the need for x-rays when an incorrect count is discovered but also identified other factors that contribute

such as staff changes, distractions such as cell phones, and lack of standardized trays.

At a recent workshop for pharmacists, an actual NYPORTS case was reviewed. It involved a patient who received ten times the dosage of a

chemotherapeutic agent. The math involved with determining the dose was checked and rechecked but the actual error, the original dosage

prescribed, was not uncovered. Recommendations for system improvements included dosage protocols to be available for doctor/nurse

/pharmacists to check before administration and the importance of counter signatures.

Although instances of wrong-sided surgeries have received much appropriate media attention, it was revealed from a review of incorrect

procedures or treatments in NYPORTS that the problem extends beyond surgery to minimally invasive procedures and treatments. Insertion

of chest tubes on the wrong side was identified in several cases. It was noted that these errors resulted from a failure to compare x-rays with

previous studies or re-examine the patient at bedside before placement. This led Commissioner Novello to establish a panel of experts to

make recommendations on pre-operative procedures to prevent recurrence. The report on Pre-Operative Protocols was released in January

2001.

A hospital in reviewing its own experience over time identified an increase in a specific reporting category. As a result, it conducted a detailed

root cause analysis and implemented system changes intended to prevent recurrence. It is presently reviewing the effectiveness of those

system improvements.

From our initial review of data, we have identified some "best practices" and have shared them statewide (as we have done throughout the history
of incident reporting). In that context, we issue a quarterly news letter to facilities, the NYPORTS News and Alert, which provides systems updates
and best practices information. Each of these efforts is undertaken in support of improving quality.

Future NYPORTS Initiatives

As stated earlier, the primary goal of NYPORTS is to improve the overall quality of hospital care in the State by identifying types of occurrences and
by developing methods for reducing those occurrences. In the interest of achieving this over-arching goal, the following initiatives will be undertaken
next:

The preceding narrative indicates that there is an underreporting problem for 605 occurrences, and suggests that there is probably an

underreporting problem for other occurrence codes as well. Existing databases will be used to assess completeness of reporting for occurrence

codes other than 605. We expect that the 605 study described above will result in substantially improved processes among hospitals for

identifying other occurrence codes, and that in the future the degree of underreporting for 605 and for other codes will not be as extreme as

that reported for the 605 code in 1999. However, completeness of reporting is important for all occurrence codes, and concerted efforts will be

made to test reporting completeness for other codes.

In addition to improving reporting completeness, it is also essential that hospitals collaboratively engage in efforts to reduce the rates for all

types of occurrences. The Department of Health will encourage groups of hospitals and regions of the State to collaborate in attempts to

address specific types of occurrences. These efforts will involve: 1) the identification of occurrence codes that are of high priority based on the

frequency with which they occur and the relative severity of the outcomes associated with them; 2) the exploration of strategies to ensure

complete reporting of the chosen occurrence codes; 3) the establishment of new processes of care to reduce the frequency of the occurrences

and to minimize the severity of the outcome associated with the occurrences; and 4) proposals for documenting and quantifying the outcome

improvements resulting from the processes of care that were implemented.

The Department will continue to monitor reporting compliance through overall hospital surveillance activities and appropriate enforcement

actions and sanctions will be taken for continued failure to report as required. These hospitals will continue to be publicly identified.

The Department will continue to improve the NYPORTS system through further refinement of definitions and improvement in reporting

processes.

The Department will provide additional ongoing training to hospitals regarding proper implementation of the NYPORTS system including how

to conduct a proper thorough and credible root cause analysis in their internal investigation.

The Department will continue to identify "best practices" and provide them to all hospitals and will continue to issue alerts.

Analysis of data by the State University of New York School of Public Health will continue and broaden in depth and scope.

Appendix 1

Public Health Law
Article 28 HOSPITALS
S 2805-l.

S2805-l. Incident reporting

All hospitals, as defined in subdivision ten of section twenty-eight hundred one of this article, shall be required to report incidents described by

subdivision two of this section to the department in a manner and within time periods as may be specified by regulation of the department.

1. 

The following incidents shall be reported to the department:

Patients' deaths or impairments of bodily functions in circumstances other than those related to the natural course of illness, disease or

proper treatment in accordance with generally accepted medical standards;

a. 

Fires in the hospital which disrupt the provision of patient care services or cause harm to patients or staff;b. 

Equipment malfunction during treatment or diagnosis of a patient which did or could have adversely affected a patient or hospital

personnel;

c. 

Poisoning occurring within the hospital;d. 

Strikes by hospital staff;e. 

Disasters or other emergency situations external to the hospital environment which affect hospital operations; andf. 

Termination of any services vital to the continued safe operation of the hospital or to the health and safety of its patients and personnel,

including but not limited to the anticipated or actual termination of telephone, electric, gas, fuel, water, heat, air conditioning, rodent or

pest control, laundry services, food or contract services.

g. 

2. 

The hospital shall conduct an investigation of incidents described in paragraphs (a) through (d) of subdivision two of this section and shall

inform the department of the expected completion date of the investigation. The hospital shall provide to the department a copy of the

investigation report within twenty-four hours of completion. Nothing herein shall limit the authority of the department to conduct an

investigation of incidents occurring in general hospitals.

3. 
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The hospital shall conduct an investigation of incidents described in paragraphs (a) through (d) of subdivision two of this section and shall
inform the department of the expected completion date of the investigation. The hospital shall provide to the department a copy of the
investigation report within twenty-four hours of completion. Nothing herein shall limit the authority of the department to conduct an
investigation of incidents occurring in general hospitals.
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restrictions should be re-emphasized.
One region recently collected information from NYPORTS on retained foreign bodies. A review of the statewide experience was conducted and
published in the NYPORTS newsletter. The items typically left behind (sponges, needles) were listed and some of the risk reduction strategies
shared. Hospitals' strategies stressed the need for x-rays when an incorrect count is discovered but also identified other factors that contribute
such as staff changes, distractions such as cell phones, and lack of standardized trays.
At a recent workshop for pharmacists, an actual NYPORTS case was reviewed. It involved a patient who received ten times the dosage of a
chemotherapeutic agent. The math involved with determining the dose was checked and rechecked but the actual error, the original dosage
prescribed, was not uncovered. Recommendations for system improvements included dosage protocols to be available for doctor/nurse
/pharmacists to check before administration and the importance of counter signatures.
Although instances of wrong-sided surgeries have received much appropriate media attention, it was revealed from a review of incorrect
procedures or treatments in NYPORTS that the problem extends beyond surgery to minimally invasive procedures and treatments. Insertion
of chest tubes on the wrong side was identified in several cases. It was noted that these errors resulted from a failure to compare x-rays with
previous studies or re-examine the patient at bedside before placement. This led Commissioner Novello to establish a panel of experts to
make recommendations on pre-operative procedures to prevent recurrence. The report on Pre-Operative Protocols was released in January
2001.
A hospital in reviewing its own experience over time identified an increase in a specific reporting category. As a result, it conducted a detailed
root cause analysis and implemented system changes intended to prevent recurrence. It is presently reviewing the effectiveness of those
system improvements.
From our initial review of data, we have identified some "best practices" and have shared them statewide (as we have done throughout the history
of incident reporting). In that context, we issue a quarterly news letter to facilities, the NYPORTS News and Alert, which provides systems updates
and best practices information. Each of these efforts is undertaken in support of improving quality.
Future NYPORTS Initiatives
As stated earlier, the primary goal of NYPORTS is to improve the overall quality of hospital care in the State by identifying types of occurrences and
by developing methods for reducing those occurrences. In the interest of achieving this over-arching goal, the following initiatives will be undertaken
next:
The preceding narrative indicates that there is an underreporting problem for 605 occurrences, and suggests that there is probably an
underreporting problem for other occurrence codes as well. Existing databases will be used to assess completeness of reporting for occurrence
codes other than 605. We expect that the 605 study described above will result in substantially improved processes among hospitals for
identifying other occurrence codes, and that in the future the degree of underreporting for 605 and for other codes will not be as extreme as
that reported for the 605 code in 1999. However, completeness of reporting is important for all occurrence codes, and concerted efforts will be
made to test reporting completeness for other codes.
In addition to improving reporting completeness, it is also essential that hospitals collaboratively engage in efforts to reduce the rates for all
types of occurrences. The Department of Health will encourage groups of hospitals and regions of the State to collaborate in attempts to
address specific types of occurrences. These efforts will involve: 1) the identification of occurrence codes that are of high priority based on the
frequency with which they occur and the relative severity of the outcomes associated with them; 2) the exploration of strategies to ensure
complete reporting of the chosen occurrence codes; 3) the establishment of new processes of care to reduce the frequency of the occurrences
and to minimize the severity of the outcome associated with the occurrences; and 4) proposals for documenting and quantifying the outcome
improvements resulting from the processes of care that were implemented.
The Department will continue to monitor reporting compliance through overall hospital surveillance activities and appropriate enforcement
actions and sanctions will be taken for continued failure to report as required. These hospitals will continue to be publicly identified.
The Department will continue to improve the NYPORTS system through further refinement of definitions and improvement in reporting
processes.
The Department will provide additional ongoing training to hospitals regarding proper implementation of the NYPORTS system including how
to conduct a proper thorough and credible root cause analysis in their internal investigation.
The Department will continue to identify "best practices" and provide them to all hospitals and will continue to issue alerts.
Analysis of data by the State University of New York School of Public Health will continue and broaden in depth and scope.
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restrictions should be re-emphasized.
One region recently collected information from NYPORTS on retained foreign bodies. A review of the statewide experience was conducted and
published in the NYPORTS newsletter. The items typically left behind (sponges, needles) were listed and some of the risk reduction strategies
shared. Hospitals' strategies stressed the need for x-rays when an incorrect count is discovered but also identified other factors that contribute
such as staff changes, distractions such as cell phones, and lack of standardized trays.
At a recent workshop for pharmacists, an actual NYPORTS case was reviewed. It involved a patient who received ten times the dosage of a
chemotherapeutic agent. The math involved with determining the dose was checked and rechecked but the actual error, the original dosage
prescribed, was not uncovered. Recommendations for system improvements included dosage protocols to be available for doctor/nurse
/pharmacists to check before administration and the importance of counter signatures.
Although instances of wrong-sided surgeries have received much appropriate media attention, it was revealed from a review of incorrect
procedures or treatments in NYPORTS that the problem extends beyond surgery to minimally invasive procedures and treatments. Insertion
of chest tubes on the wrong side was identified in several cases. It was noted that these errors resulted from a failure to compare x-rays with
previous studies or re-examine the patient at bedside before placement. This led Commissioner Novello to establish a panel of experts to
make recommendations on pre-operative procedures to prevent recurrence. The report on Pre-Operative Protocols was released in January
2001.
A hospital in reviewing its own experience over time identified an increase in a specific reporting category. As a result, it conducted a detailed
root cause analysis and implemented system changes intended to prevent recurrence. It is presently reviewing the effectiveness of those
system improvements.
From our initial review of data, we have identified some "best practices" and have shared them statewide (as we have done throughout the history
of incident reporting). In that context, we issue a quarterly news letter to facilities, the NYPORTS News and Alert, which provides systems updates
and best practices information. Each of these efforts is undertaken in support of improving quality.
Future NYPORTS Initiatives
As stated earlier, the primary goal of NYPORTS is to improve the overall quality of hospital care in the State by identifying types of occurrences and
by developing methods for reducing those occurrences. In the interest of achieving this over-arching goal, the following initiatives will be undertaken
next:
The preceding narrative indicates that there is an underreporting problem for 605 occurrences, and suggests that there is probably an
underreporting problem for other occurrence codes as well. Existing databases will be used to assess completeness of reporting for occurrence
codes other than 605. We expect that the 605 study described above will result in substantially improved processes among hospitals for
identifying other occurrence codes, and that in the future the degree of underreporting for 605 and for other codes will not be as extreme as
that reported for the 605 code in 1999. However, completeness of reporting is important for all occurrence codes, and concerted efforts will be
made to test reporting completeness for other codes.
In addition to improving reporting completeness, it is also essential that hospitals collaboratively engage in efforts to reduce the rates for all
types of occurrences. The Department of Health will encourage groups of hospitals and regions of the State to collaborate in attempts to
address specific types of occurrences. These efforts will involve: 1) the identification of occurrence codes that are of high priority based on the
frequency with which they occur and the relative severity of the outcomes associated with them; 2) the exploration of strategies to ensure
complete reporting of the chosen occurrence codes; 3) the establishment of new processes of care to reduce the frequency of the occurrences
and to minimize the severity of the outcome associated with the occurrences; and 4) proposals for documenting and quantifying the outcome
improvements resulting from the processes of care that were implemented.
The Department will continue to monitor reporting compliance through overall hospital surveillance activities and appropriate enforcement
actions and sanctions will be taken for continued failure to report as required. These hospitals will continue to be publicly identified.
The Department will continue to improve the NYPORTS system through further refinement of definitions and improvement in reporting
processes.
The Department will provide additional ongoing training to hospitals regarding proper implementation of the NYPORTS system including how
to conduct a proper thorough and credible root cause analysis in their internal investigation.
The Department will continue to identify "best practices" and provide them to all hospitals and will continue to issue alerts.
Analysis of data by the State University of New York School of Public Health will continue and broaden in depth and scope.
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The Commissioner shall make, adopt, promulgate and enforce such rules and regulations, as he may deem appropriate to effectuate the

purposes of this section.

4. 

S 2805-m. Confidentiality.

The information required to be collected and maintained pursuant to sections twenty-eight hundred five-j and twenty-eight hundred five-k of

this article, reports required to be submitted pursuant to section twenty-eight hundred five-l of this article and any incident reporting

requirements imposed upon diagnostic and treatment centers pursuant to the provisions of this chapter shall be kept confidential and shall not

be released except to the department or pursuant to subdivision four of section twenty-eight hundred five-k of this article.

1. 

Notwithstanding any other provisions of law, none of the records, documentation or committee actions or records required pursuant to

sections twenty-eight hundred five-j and twenty-eight hundred five-k of this article, the reports required pursuant to section twenty-eight

hundred five-l of this article nor any incident reporting requirements imposed upon diagnostic and treatment centers pursuant to the

provisions of this chapter shall be subject to disclosure under article six of the public officers law or article thirty-one of the civil practice law

and rules, except as hereinafter provided or as provided by any other provision of law. No person in attendance at a meeting of any such

committee shall be required to testify as to what transpired thereat. The prohibition relating to discovery of testimony shall not apply to the

statements made by any person in attendance at such a meeting who is a party to an action or proceeding the subject matter of which was

reviewed at such meeting.

2. 

There shall be no monetary liability on the part of, and no cause of action for damages shall arise against, any person, partnership,

corporation, firm, society, or other entity on account of the communication of information in the possession of such person or entity, or on

account of any recommendation or evaluation, regarding the qualifications, fitness, or professional conduct or practices of a physician, to any

governmental agency, medical or specialists society, or hospital as required by sections twenty-eight hundred five-j, twenty-eight hundred

five-k and twenty-eight hundred five-l of this article or any incident reporting requirements imposed upon diagnostic and treatment centers

pursuant to the provisions of this chapter. The foregoing shall not apply to information which is untrue and communicated with malicious

intent.

3. 

Appendix 2

Effective Date: 10/14/98
Title: Section 405.8 - Incident reporting

405.8 Incident reporting.

Any incident required to be reported pursuant to subdivision (b) of this section shall be reported to the departments investigation and

identification information required by the department.

a. 

Incidents to be reported are:

Patients' deaths in circumstances other than those related to the natural course of illness, disease or proper treatment in accordance

with generally accepted medical standards. Injuries and impairments of bodily functions, in circumstances other than those related to

the natural course of illness, disease or proper treatment in accordance with generally accepted medical standards and that necessitate

additional or more complicated treatment regimens or that result in a significant change in patient status, shall also be considered

reportable under this subdivision;

1. 

Fires or internal disasters in the facility which disrupt the provision of patient care services or cause harm to patients or personnel;2. 

Equipment malfunction or equipment user error during treatment or diagnosis of a patient which did or could have adversely affected a

patient or personnel;

3. 

Poisoning occurring within the facility;4. 

Patient elopements and kidnappings;5. 

Strikes by personnel;6. 

Disasters or other emergency situations external to the hospital environment which affect facility operations; and7. 

Unscheduled termination of any services vital to the continued safe operation of the facility or to the health and safety of its patients

and personnel, including but not limited to the termination of telephone, electric, gas, fuel, water, heat, air conditioning, rodent or pest

control, laundry services, food, or contract services.

8. 

b. 

The hospital shall conduct an investigation of incidents described in paragraphs (b)(1)-(6) of this section and those incidents in paragraphs

(7)-(9) deemed appropriate by the department.

c. 

The hospital shall provide a copy of its investigative report to the area administrator within 24 hours of its completion. This report shall

document all hospital efforts to identify and analyze the circumstances surrounding the incident and to develop and implement appropriate

measures to improve the overall quality of patient care. This report shall contain all information required by the department including:

An explanation of the circumstances surrounding the incident;1. 

An updated assessment of the effect of the incident on the patient(s);2. 

A summary of current patient status including follow-up care provided and post-incident diagnosis;3. 

A chronology of steps taken to investigate the incident that identifies the date(s) and person(s) or committee(s) involved in each review

activity;

4. 

The identification of all findings and conclusions associated with the review of the incident;5. 

Summaries of any committee findings and recommendations associated with the review of the incident; and6. 

A summary of all actions taken to correct identified problems, to prevent recurrence of the incident and/or to improve overall patient

care and to comply with other requirements of this Part.

7. 

d. 

e) This section does not replace other reporting required by this Part.e. 

f) Nothing in this section shall prohibit the department from investigating any incident included in subdivision (b) of this section.f. 

Volume:C

Appendix 3

(Commissioner's 2/23/00 Dear Administrator Letter)

State of New York
Department of Heath
Corning Tower, Empire State Plaza
Albany, New York 12237
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The hospital shall provide a copy of its investigative report to the area administrator within 24 hours of its completion. This report shall
document all hospital efforts to identify and analyze the circumstances surrounding the incident and to develop and implement appropriate
measures to improve the overall quality of patient care. This report shall contain all information required by the department including:
An explanation of the circumstances surrounding the incident; 1.
An updated assessment of the effect of the incident on the patient(s); 2.
A summary of current patient status including follow-up care provided and post-incident diagnosis; 3.
A chronology of steps taken to investigate the incident that identifies the date(s) and person(s) or committee(s) involved in each review
activity;
4.
The identification of all findings and conclusions associated with the review of the incident; 5.
Summaries of any committee findings and recommendations associated with the review of the incident; and 6.
A summary of all actions taken to correct identified problems, to prevent recurrence of the incident and/or to improve overall patient
care and to comply with other requirements of this Part.
7.
d.



ANTONIA C. NOVELLO, M.D., M.P.H.
Commissioner
February 23, 2000
Phone: (518) 474-2011
Fax: (518) 474-5450

Dear Administrator:

Providing the highest quality of care to patients is our most important responsibility. Achieving this goal takes a dedication to quality assurance and a
commitment to realizing that when mistakes happen, they should be identified, reported, analyzed and corrected so that they never happen again.

The New York Patient Occurrence Reporting and Tracking System (NYPORTS) is a national model for medical error reporting. Its development was
due to the collaboration and hard work of hospitals, consumers and the State Health Department, and to our collective commitment to protecting
patients at all costs.

Today we have a reporting system that is based upon objective criteria and information and has clear definitions of what needs to be reported. As a
result, reporting is more consistent statewide. And, hospitals know what is expected of them should an incident occur. Most importantly, we have a
system that will help improve the quality of care and reduce medical errors in New York State.

A key ingredient of NYPORTS, as a reporting and quality improvement mechanism for reducing medical errors, is hospitals reporting. Recent
disturbing events at three hospitals in New York City lead us to reemphasize the importance of prompt reporting, and to stress that failure to report
comes with consequences and cannot be tolerated.

The creation of a national reporting system and new agencies to oversee medical quality is being discussed in Washington. We have an important
opportunity in New York State to reduce medical errors and improve the quality of care provided to our citizens, since we in New York have a model
that is already developed and working. I will not see that opportunity lost.

The Department stands ready to enforce reporting requirements, and will publicly sanction those facilities that fail to promptly and accurately report
incidents that result in patient death, injury or potential injury. The Department also stands ready to assist your facility in meeting the statutory
requirements of NYPORTS.

Sincerely,

Antonia C. Novello, M.D., M..P.H.
Commissioner of Health

Appendix 4

OCCURRENCE INCLUDES EXCLUDES

Medication Errors:

Topical, Injectables,

IV, PO

Treatment

Medications,

Contrasts,

Chemotherapy

108. A medication error occurred that resulted in

permanent patient harm.

108-110. Any adverse drug reaction that was not the result of a

medication error.

109. A medication error occurred that resulted in a

near-death event (e.g., anaphylaxis, cardiac arrest).

110. A medication error occurred that resulted in a

patient death.

Aspiration 201. Aspiration pneumonitis/pneumonia in a

non-intubated patient related to conscious sedation.

201. Patients intubated on ventilation, or with known history of

chronic aspiration.

Intravascular

Catheter Related

301. Necrosis or infection requiring repair (incision and

drainage (I&D), debridement, or other surgical

intervention), regardless of the location for the repair

(e.g., at the bedside, in a treatment room, in the OR).

301. Any infiltration or infection treated exclusively with cold or

warm packs, wound irrigation, IV change, and/or medication use

(e.g., IV, PO, topical).

302. Volume overload leading to pulmonary edema. 302. Pulmonary edema clearly secondary to acute myocardial

infarction. Pulmonary edema occurring in patients with previously

known, predisposing conditions such as CHF, cardiac disease,

renal failure, renal insufficiency or hemodynamic instability in

critically ill patients.

303. Pneumothorax, regardless of size or treatment

(including pneumothoraces resulting from a procedure

performed through an intravascular catheter, e.g.,

temporary pacemaker insertion).

303. Non-intravascular catheter related pneumothoraces such as

those resulting from lung biopsy, thoracentesis, permanent

pacemaker insertion, etc.

Embolic and Related

Disorders

include
readmissions
within 30 days

401. New, acute pulmonary embolism, confirmed, or

suspected and treated.

401. New, acute pulmonary embolism is suspected cause of

sudden death but there is no autopsy to confirm. Acute pulmonary

embolism present on admission and not associated with previous

hospitalization within the past 30 days.

402. New documented DVT (deep vein thrombosis) 402. Superficial thrombophlebitis.

Laparoscopic 501. All unplanned conversions to an open procedure

because of an injury and/or bleeding during the

laparoscopic procedure.

501. Diagnostic laparoscopy with a planned conversion or

conversion based on a diagnosis made during the laparoscopic

procedure. Conversions due to difficulty in identifying anatomy.

Perioperative/

Periprocedural Related

within 48 hours

regardless of setting of operation or procedure

include readmissions.

600's category:

601-605. Cardiac related occurrences reported in the cardiac

reporting systems. NOTE: Consider the 911-963 codes when

applicable.

ESRD (End Stage Renal Disease) patients post dialysis treatment.

(Include only if occurs while patient is in dialysis area.)
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OCCURRENCE INCLUDES EXCLUDES
Medication Errors:
Topical, Injectables,
IV, PO
Treatment
Medications,
Contrasts,
Chemotherapy
108. A medication error occurred that resulted in
permanent patient harm.
108-110. Any adverse drug reaction that was not the result of a
medication error.
109. A medication error occurred that resulted in a
near-death event (e.g., anaphylaxis, cardiac arrest).
110. A medication error occurred that resulted in a
patient death.
Aspiration 201. Aspiration pneumonitis/pneumonia in a
non-intubated patient related to conscious sedation.
201. Patients intubated on ventilation, or with known history of
chronic aspiration.
Intravascular
Catheter Related
301. Necrosis or infection requiring repair (incision and
drainage (I&D), debridement, or other surgical
intervention), regardless of the location for the repair
(e.g., at the bedside, in a treatment room, in the OR).
301. Any infiltration or infection treated exclusively with cold or
warm packs, wound irrigation, IV change, and/or medication use
(e.g., IV, PO, topical).
302. Volume overload leading to pulmonary edema. 302. Pulmonary edema clearly secondary to acute myocardial
infarction. Pulmonary edema occurring in patients with previously
known, predisposing conditions such as CHF, cardiac disease,
renal failure, renal insufficiency or hemodynamic instability in
critically ill patients.
303. Pneumothorax, regardless of size or treatment
(including pneumothoraces resulting from a procedure
performed through an intravascular catheter, e.g.,
temporary pacemaker insertion).
303. Non-intravascular catheter related pneumothoraces such as
those resulting from lung biopsy, thoracentesis, permanent
pacemaker insertion, etc.
Embolic and Related
Disorders
include
readmissions
within 30 days
401. New, acute pulmonary embolism, confirmed, or
suspected and treated.
401. New, acute pulmonary embolism is suspected cause of
sudden death but there is no autopsy to confirm. Acute pulmonary
embolism present on admission and not associated with previous
hospitalization within the past 30 days.
402. New documented DVT (deep vein thrombosis) 402. Superficial thrombophlebitis.
Laparoscopic 501. All unplanned conversions to an open procedure
because of an injury and/or bleeding during the
laparoscopic procedure.
501. Diagnostic laparoscopy with a planned conversion or
conversion based on a diagnosis made during the laparoscopic
procedure. Conversions due to difficulty in identifying anatomy.
Perioperative/
Periprocedural Related
within 48 hours
regardless of setting of operation or procedure
include readmissions.
600's category:
601-605. Cardiac related occurrences reported in the cardiac
reporting systems. NOTE: Consider the 911-963 codes when
applicable.
ESRD (End Stage Renal Disease) patients post dialysis treatment.
(Include only if occurs while patient is in dialysis area.)
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OCCURRENCE INCLUDES EXCLUDES
Medication Errors:
Topical, Injectables,
IV, PO
Treatment
Medications,
Contrasts,
Chemotherapy
108. A medication error occurred that resulted in
permanent patient harm.
108-110. Any adverse drug reaction that was not the result of a
medication error.
109. A medication error occurred that resulted in a
near-death event (e.g., anaphylaxis, cardiac arrest).
110. A medication error occurred that resulted in a
patient death.
Aspiration 201. Aspiration pneumonitis/pneumonia in a
non-intubated patient related to conscious sedation.
201. Patients intubated on ventilation, or with known history of
chronic aspiration.
Intravascular
Catheter Related
301. Necrosis or infection requiring repair (incision and
drainage (I&D), debridement, or other surgical
intervention), regardless of the location for the repair
(e.g., at the bedside, in a treatment room, in the OR).
301. Any infiltration or infection treated exclusively with cold or
warm packs, wound irrigation, IV change, and/or medication use
(e.g., IV, PO, topical).
302. Volume overload leading to pulmonary edema. 302. Pulmonary edema clearly secondary to acute myocardial
infarction. Pulmonary edema occurring in patients with previously
known, predisposing conditions such as CHF, cardiac disease,
renal failure, renal insufficiency or hemodynamic instability in
critically ill patients.
303. Pneumothorax, regardless of size or treatment
(including pneumothoraces resulting from a procedure
performed through an intravascular catheter, e.g.,
temporary pacemaker insertion).
303. Non-intravascular catheter related pneumothoraces such as
those resulting from lung biopsy, thoracentesis, permanent
pacemaker insertion, etc.
Embolic and Related
Disorders
include
readmissions
within 30 days
401. New, acute pulmonary embolism, confirmed, or
suspected and treated.
401. New, acute pulmonary embolism is suspected cause of
sudden death but there is no autopsy to confirm. Acute pulmonary
embolism present on admission and not associated with previous
hospitalization within the past 30 days.
402. New documented DVT (deep vein thrombosis) 402. Superficial thrombophlebitis.
Laparoscopic 501. All unplanned conversions to an open procedure
because of an injury and/or bleeding during the
laparoscopic procedure.
501. Diagnostic laparoscopy with a planned conversion or
conversion based on a diagnosis made during the laparoscopic
procedure. Conversions due to difficulty in identifying anatomy.
Perioperative/
Periprocedural Related
within 48 hours
regardless of setting of operation or procedure
include readmissions.
600's category:
601-605. Cardiac related occurrences reported in the cardiac
reporting systems. NOTE: Consider the 911-963 codes when
applicable.
ESRD (End Stage Renal Disease) patients post dialysis treatment.
(Include only if occurs while patient is in dialysis area.)
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NEW YORK STATE     DEPARTMENT OF HEALTH 
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT 
 
 

IN THE MATTER 
 

OF 
 

JAMES R. CAPUTO, M.D. 

  
 
 

DEFENSES, REQUESTS AND 
MOTIONS OF THE RESPONDENT 

 
 

 
 James R. Caputo, M.D., with the assistance of his attorneys, Smith, Sovik, Kendrick, and 

Sugnet, P.C., raises the following defenses, requests and motions for determination prior to 

and/or during the re-hearing of this matter. 

 1. Respondent takes the position that State Attorney Timothy J. Mahar is unfairly 

and improperly biased against him. The bases for these concerns are as follows. He 

acknowledges observing interaction at the original hearing between hearing panel member 

Ellman and petitioner expert Ponterio and failed to independently bring this misconduct to the 

attention of the Hearing Officer or respondent.  Certain of the improper comments by panel 

member Ellman suggested testimony to State Expert Ponterio on the subject matter of quality of 

fetal heart decelerations.  Subsequent to executive session regarding Dr. Ellman’s improprieties, 

it appears that Mr. Mahar, via leading questions to the State expert, elicited this very testimony 

which had been suggested by panel member Ellman. In his post hearing submission Mr. Mahar, 

on his own and under his own signature announces that Dr. Caputo deserved to have his license 

permanently restricted to prohibit forceps deliveries and vacuum deliveries and rotations with the 

exception of outlet deliveries. What motivates this request is his notion that Dr. Caputo “will not 
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 2 

reform his practices with forceps” and “would absolutely manage these three cases the same 

today”. How can this be the sole justification for a penalty when, (a) the hearing panel had yet to 

make a finding, and (b) Dr. Caputo, when giving this testimony had been told (as were Mr. 

Mahar and the hearing panel) by Board Certified OB-GYN Steven Burkhart, MD. that there were 

no deviations on the part of Dr. Caputo. This bias and animus on the part of Mr. Mahar reached 

its zenith after the panel decision/penalty was promulgated. The panel imposed the very penalty 

requested by attorney Mahar. Despite this and only after respondent sought ARB review, 

petitioner under Mr. Mahar’s name and signature not only sought ARB review but sought an 

increased and different penalty to the extent of a permanent prohibition of the practice of 

obstetrics. 

 Based upon the above, it is requested that Mr. Mahar be directed to step down from the 

prosecution of this matter. 

 2. As to patients A, B, C, and F as designated in the pending statement of charges – a 

prior hearing panel dismissed all claims of gross negligence, gross incompetence, and 

incompetence on more than one occasion. 

 To the extent that both the respondent and petitioner sought ARB review, neither made 

any claim that the hearing panel determination as to gross negligence, gross incompetence and 

multiple acts of incompetence was improper or inappropriate.  The ARB review did not alter 

those findings and neither petitioner nor respondent has challenged the ARB decision via Article 

78. 

 Those determinations must be considered the “law of the case” and as such all pending 

James

James

James

James

James

James

James

James

James

James

James

James



 3 

claims alleging gross negligence, gross incompetence, and multiple acts of incompetence must be 

dismissed pursuant to provisions and principles of res judicata, collateral estoppel, double 

jeopardy, waiver, equity, and petitioners failure to exhaust administrative remedies and/or Article 

78 remedies.  

 Therefore specifications 1-12, 14 must be dismissed. 

 3. The current statement of charges arises out of an ARB decision which found that a 

hearing panel member demonstrated a pre-judgement on the facts of the case; demonstrated a 

confrontational attitude toward respondent’s expert witness; may have engaged in ex parte 

communication with Petitioner’s expert; may have suggested testimony in his questioning of 

Petitioner’s expert and that said bias pervaded the entire hearing. 

 The ARB decision ordered that the case be remanded for a new hearing and that said 

hearing take place before an entire new hearing panel. 

 There was no authority provided via said decision/order to allow Petitioners to add new 

and additional alleged theories of deviations from accepted standards of medical care as to 

Patients A, B, C, & F into this new hearing. In fact there was no invitation within the ARB 

decision or in law, to authorize Petitioners to draw up, file and serve a new statement of charges 

in relation to Patients A, B, C & F. 

 Petitioners, without legal authority to do so, have drawn up, filed and served a new 

statement of charges dated 5/10/07 which adds new theories under A (1, 2, 5); B(1); F (1, 2, 5). 

 It is believed that some or all of these new theories are the product of questions posed by 

the biased panel member and also some questions posed by one of the other panel members (but 
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ruled inadmissible in subject matter) by the ALJ at the initial hearing. In other words, hearing 

members became sources of evidence, a practice from which they are prohibited. 

 The original statement of charges have never been withdrawn, nullified or rendered moot 

(other than the dismissal of claims alleging gross negligence, gross incompetence and 

incompetence on more than one occasion), and the re-hearing order was specifically limited to 

those original charges as drafted. 

 At no time was Dr. Caputo given the opportunity to be interviewed or provide written 

submissions regarding these new theories nor any of the other rights and protections outlined in 

PHL §230.10(A)(iii).  

 Therefore all those claims per A (1, 2, 5); B(1); and F(1, 2, 5) must be dismissed for lack 

of jurisdiction, lack of procedural and substantive due process. 

 4. The ARB decision was finalized 8/23/06.  This was the trigger to convene a 

hearing on the original statement of charges relative to multiple acts of negligence.  Per PHL 

§230.10(F) said hearing was to be commenced within sixty days.  The State did not attempt a 

new hearing until 5/11/07 when they placed into the mail the new expanded statement of charges. 

 Based upon PHL §230.10 (f)(J) and 10 NYCRR §51.11(b)(2), 51.11 (d)(10) all the 

charges must be dismissed based upon unreasonable delay, prejudice, and inconvenience to the 

respondent. Alternatively, all the claims per Patients A, B, C & F must be dismissed for time 

violation and delay. 

 5. PLEASE TAKE NOTICE THAT in the event of a hearing on some or all of these 

charges, respondent intends to videotape the testimony and proceedings. 
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 5 

 

 6. PLEASE TAKE NOTICE that respondent Caputo reserves his right to and intends 

to examine and/or cross examine witnesses separate and apart from any such examination 

conducted by his legal counsel. 

 7. Respondent Caputo requests an adjournment of the 6/22/07 hearing date as his 

schedule will not permit and he had been told by his attorney that 6/22/07 was for the pre-hearing 

conference. 

Dated: June __, 2007  _______________________________________________ 

     JAMES R. CAPUTO, M.D. 

          
TO:   NEW YORK STATE DEPARTMENT OF HEALTH 
 Bureau of Adjudication 
 Hedley Park Place 
 433 River Street, 5th Floor South 
 Troy, NY  12180  
 Attn.:  Hon. Sean D. O’Brien, Director 
  Bureau of Adjudication 
  
 NEW YORK STATE DEPARTMENT OF HEALTH 

Bureau of  Professional Medical Conduct 
Room 2512, Corning Tower 
Albany, NY 12237 
Attn.: Timothy J. Mahar, Associate Counsel 
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Editorial:

Tactics Characteristic of Sham Peer Review

Lawrence R. Huntoon, M.D., Ph.D.

The tactics used by hospitals and others in conducting a sham

peer review are remarkably similar throughout the country. The

common feature of these tactics is that they violate due process

and/or fundamental fairness, and they often represent an attempt to

make the incident or event “fit the crime.”

Although our legal system is not perfect, it does incorporate

sound principles and procedures designed to protect an accused

individual’s right to due process and fundamental fairness (e.g. an

accused person is considered innocent until proven guilty). In

evaluating the fairness of peer review, one can often find

corresponding principles of due process and fundamental fairness in

our legal system.

The following list is not all-inclusive, but represents common

tactics of sham peer review.

Hospitals that employ sham peer review typically use the ambush

tactic to place the targeted physician at severe disadvantage. An

administrative secretary may call the physician’s office and request

that the targeted physician attend an “informal friendly meeting” in

the administrator’s office to discuss unspecified “issues.” Although

the targeted physician typically asks about the specific issues or

concerns, the hospital administration often refuses to provide any

specific details prior to the meeting.

On arrival at the meeting, the targeted physician often finds

himself facing the hospital chief executive officer (CEO), hospital

attorney, vice-president of medical affairs, chief of staff, and chief of

service. The meeting is anything but informal or friendly. All of the

individuals in the room, except for the targeted physician, know

precisely what the specific issues or concerns are that will be

discussed in the meeting.

As the targeted physician fumbles to recall and explain events or

patient cases that occurred weeks or months ago, his inability to

recall specifics under highly stressful conditions makes him look

“guilty.” Catching the physician off guard and making him look

“guilty” is, of course, the purpose of the tactic. The ambush tactic is

frequently enhanced by imposing an immediate summary

suspension on the targeted physician, an action that elicits an

expected “shock and awe” effect from the targeted physician.

Physicians who are asked to attend one of these “informal

friendly meetings” should take a trusted physician colleague with

them to the meeting so there will be an independent account of what

was said or done at the meeting. Concealed digital recorders, either

audio or audio/visual, can also be utilized depending on state laws.

Consent for taping requirements is posted on the AAPS website

(http://www.aapsonline.org/judicial/telephone.htm). Physicians

should also consult a local attorney to confirm requirements.

Ambush Tactic and Secret Investigations

Hospitals that employ sham peer review also frequently use

secret investigations, which can continue for weeks, months, or even

longer. In fact, a secret investigation can remain open almost

indefinitely until a formal action is taken or the investigation is

formally closed. If the physician resigns or lets his hospital privileges

expire while under secret investigation, it is reportable to the

National Practitioner Data Bank (NPDB), and the physician’s career

may be ruined or ended. A secret investigation, however, fails to

satisfy the requirement (42 U.S.C. §11112(a)(2)) that a reasonable

effort be made to obtain the facts of the matter, because it fails to

obtain information from the very person (physician under review)

who could provide the most direct information about why a patient

was treated a particular way.

Although no court of law would permit depriving an accused

person of files or records needed to defend himself, as it is

fundamentally unfair and in violation of due process, hospitals that

employ sham peer review frequently refuse to provide records in a

timely manner to the physician under review. Sometimes, hospitals

delay providing the needed records to the accused physician until just

prior to the peer review hearing or at the time of the hearing, leaving

the accused physician inadequate time to prepare his defense. Having

inadequate time to prepare a defense places the physician at severe

disadvantage and makes him look “guilty” as he fumbles to defend

himself at the hearing. Attorneys who represent physicians should

document strong objection to this tactic both before and during the

hearing.

Even accused serial murders, serial rapists, and serial child

molesters are supposed to be considered innocent until proven guilty

in a court of law. However, due to unfair provisions of the Health

Care Quality Improvement Act (42 U.S.C. §11112(a)(4)), and pro-

visions often found in medical staff bylaws that have been

manipulated so as to favor the hospital, targeted physicians are often

essentially presumed “guilty” and the burden is shifted to the accused

physician to go forward with evidence to prove his “innocence.”

Although the numerator-without-denominator tactic can be used

against any physician, it is most commonly used against surgeons.

Hospitals that use this tactic typically select cases that are specifically

designed to highlight complications or negative outcomes. The selection

of cases often falls outside the routine protocol used for selecting cases

for review of physicians practicing at the hospital. The hospital then

presents this select group of cases to peer reviewers as evidence that the

targeted physician is a bad doctor or provides unsafe care.

Depriving Targeted Physician of Records Needed

to Defend Himself

Guilty Until Proven Innocent

Numerator-Without-DenominatorTactic
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Hospitals that use this tactic specifically omit the denominator
(how many cases of that type the physician has performed over a
period of time), thus eliminating the possibility of calculating a
complication rate that could be used to make a fair comparison with
statistics of other colleagues, or statistics published in medical
literature. Virtually all surgeons, of course, experience complications,
and the only surgeons who have zero complications are those who do
not perform surgery, or who do not report their complications.

This tactic takes advantage of the fact that it is very common for
physicians to hold legitimate differences of professional opinion
concerning optimal treatment for a specific patient or condition.
Hospitals that employ this tactic frequently hire an outside expert
who opines that because the targeted physician did not use the same
surgical technique or medical treatment that the expert prefers, the
targeted physician must be practicing beneath the standard of care.
However, if the accused physician can provide evidence, either from
the medical literature or from expert testimony, that justifies the
treatment provided, then the issue is clearly a matter of difference of
professional opinion and not a standard-of-care issue. In some cases,
Medicare billing guidelines have even been misrepresented in peer
review as a clinical standard of care.

Hospitals that use sham peer review frequently bring trumped-
up, fabricated, and totally false charges against targeted physicians.
Charges are often pretextual, consisting of more “spin” than
substance. Some examples and associated characteristics include:

A “stack” of invalid incident reports or complaints—creating an
appearance of a large quantity of actual valid incidents/complaints;
“Sanitization” of meeting minutes (altering wording so as to
show the targeted physician in unfavorable light, or place
targeted physician at disadvantage);
Use of summaries or abstracts (subject to manipulation/editing)
prepared by hospital employees;
Use of hearsay evidence;
Strategic omissions of fact that place the targeted physician at a
disadvantage;
Highly damaging accusations of alcohol or drug abuse where
there is no substantial or credible evidence to suggest that the
accused physician has a problem;
Prosecution choreographed/presented by one person under the
hospital’s influence or control, with an agenda not in furtherance
of quality care;
Wrongfully attributing the deficiency of the hospital or others
solely to the targeted physician; and
Accusers who are frequently guilty of the same accusations being
made against the targeted physician.
In sham peer review, where the hospital controls the entire

process and acts as judge, jury, and executioner, the truth or falsity of
charges makes no difference, and the truth and the facts do not matter
because the outcome is predetermined and the process is rigged.

The definition of “disruptive physician” is highly subjective and

subject to manipulation and abuse. Recently, the general and vague

definition of “disruptive physician” has been fortified with the more

specifically vague and subjective descriptions in the “Code of

Misrepresenting the Standard of Care

Trumped-Up and/or False Charges

Abuse of the “Disruptive Physician” Label

•

•

•

•
•

•

•

•

•

Conduct” as promulgated by the Joint Commission onAccreditation of

Healthcare Organizations (JCAHO). Nonverbal conduct, such as

facial expression and body language, can be used to label a physician

“disruptive,” and no evidence is required beyond how the accuser feels.
Increasingly, the term “disruptive physician” has become

synonymous with “mentally impaired” physician. A physician who

is wrongfully labeled “disruptive” because he does not agree with the

hospital administration’s views, or complains about substandard care

in the hospital, can be subjected to inpatient treatment at a facility that

specializes in treating “disruptive physicians.” “Treatment” at one of

these facilities may include treatment with medications, which if the

“dissident physician” refuses to take “voluntarily,” may result in

automatic termination of privileges for failure to comply with the

recommended “treatment.” Physicians typically emerge from one of

these “treatment” facilities with psychiatric diagnoses of narcissistic

personality disorder, obsessive-compulsive disorder, or both.

Hospitals that use sham peer review frequently will use cases

occurring in the distant past to justify a contemporaneous summary

suspension. This tactic suffers from an obvious flaw in logic: If

hospital officials truly believed that the physician posed an imminent

danger to patients months ago, why did they wait and allow the

physician to continue to practice, instead of summarily suspending

the physician at the time when the incident occurred, in order to

protect patients?

Although no court of law would allow a prosecutor, judge, or

witnesses to meet with members of the jury outside the hearing to

discuss or influence a case, similar ex-parte communications occur

frequently in sham peer review. Although such ex-parte

communications taint the entire hearing process and clearly violate

fundamental fairness and due process, hearing officers, hired by the

hospital, often allow ex-parte communications.

Hospitals that employ sham peer review often will use an

attorney who represents the hospital or who represents both the

hospital and medical staff simultaneously (i.e. a conflicted attorney)

to influence the peer review process.
The goals and interests of a hospital administration and a medical

staff are not identical. The medical staff is the primary entity in a

hospital that is responsible for assuring safe and competent care of

patients. Although a hospital administration also has responsibility

for assuring quality care, the administration also has a fiduciary duty

to assure the profitable operation of the hospital, a goal that may

conflict with optimal care of individual patients.
Hospital attorneys, or attorneys who have a conflict of interest in

simultaneously representing the hospital administration and medical

staff, influence the peer-review process and thus violate due process

and fundamental fairness. Although a medical staff can hire its own

independent attorney to give advice concerning the peer-review

process, peer review should be performed by peers (other physicians

on staff) and should not be influenced by the hospital administration,

or its attorney or a conflicted attorney, prior to the matter reaching the

level of the hospital board of directors.

Dredging Up Old Cases to Justify Summary Suspension

Ex-Parte Communications

Hospital Attorney or Conflicted Attorney Used to Influence the

Peer Review Process
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Bias

PeerValidation of Tactics Characteristic of Sham Peer Review

Hospitals that employ sham peer review frequently bias the peer-

review proceedings in a number of ways, including: stacking the

investigative committee or hearing panel with physicians who have

personal animus or bias against the accused physician; allowing the

prosecution much more time to review records or present the case than

the targeted physician; unfairly limiting the time allowed for the

physician to present his case; disallowing evidence or testimony that

may be favorable to the targeted physician; differential treatment of the

physician whereby the targeted physician is treated more harshly than

his colleagues for a similar alleged offense; use of the hospital “rumor

mill” to spread negative and highly damaging rumors about the targeted

physician while the peer-review process continues, and many others.
Hospitals that use the “rumor mill” to damage the targeted

physician’s reputation, and influence the peer review process, may

also file improper or false reports with the National Practitioner Data

Bank (NPDB) so as to permanently damage or end a physician’s

career. Hospitals will also frequently not allow the physician to hire a

court reporter to provide an independent record of the peer review

hearing, opting instead to provide a record kept by the prosecuting

hospital. No court of law, of course, would permit a record of a

hearing to be kept solely by the prosecutor, as it would introduce bias

and would be patently unfair to the accused.

The information in this current editorial about tactics

characteristic of sham peer review was presented to two large groups

of physicians in June and July, 2009 (AAPS meeting in Dallas, Texas,

on Jun 5, and at the Florida Medical Association annual meeting on

Jul 25). Following the presentation, a survey question was posed to

these two large groups of physicians: “Are any of the tactics reviewed

in this presentation fundamentally fair to physicians subject to peer

review, and do any of these tactics comply with due process for the

accused physician?” Not a single hand in the audience at either

meeting was raised, indicating that the tactics reviewed are indeed

characteristic of sham peer review, because they do not provide

fundamental fairness or due process for the physician under review.

AAPS supports peer review done in good faith for the purpose of

furthering quality care and protecting patients. Physicians who serve

on peer-review committees need to be vigilant and diligent in

conducting fair peer review. Physicians need to be aware that those

who are choreographing the process and presenting the case may

have underlying motives that have nothing to do with assuring

quality care. Peer reviewers need to ask questions, and personally

review cases, complaints, and incident reports, rather than relying on

summaries provided by the hospital.
Protecting patients and assuring competent care must be

balanced by a process that provides substantive due process and

fundamental fairness to the physician under review. Peer reviewers

need to recognize that an accused physician’s medical career and

livelihood are at stake, and any adverse action taken should be

justified by full and impartial consideration of all the facts.

Implications for Physicians Who Conduct Peer Review

Lawrence R. Huntoon, M.D., Ph.D., is a practicing neurologist and editor-in-

chief of the Contact:

editor@jpands.org.

Journal of American Physicians and Surgeons.
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Editorial:

The Psychology of Sham Peer Review

Lawrence R. Huntoon, M.D., Ph.D.

As sham peer review has spread across the nation, it has left

behind a trail of broken and ruined lives and careers of good

physicians.Although each case is unique, there are certain common

features underlying the psychology of sham peer review.

Sham peer review is a premeditated process that begins long

before the actual sham peer review hearings and formal

proceedings. It begins in the minds of those who set out to destroy a

targeted physician. Improper motives, having nothing to do with

furthering quality care, drive the process.

The process of sham peer review frequently involves a

progressive series of small attacks leading up to a final formal

proceeding designed to end the targeted physician’s medical career.

Sometimes these trial runs may go unnoticed or seem insignificant

to the targeted physician. Meanwhile, the hospital often secretly

collects, compiles, and even solicits documentation to be used in

the final attack at a later date.

The final attack (formal sham peer review proceeding) is often

well planned and well choreographed so as to give the appearance

of a legitimate, good-faith peer review action. The appearance of

due process and fundamental fairness is given top priority, although

substantive due process and fundamental fairness are always

lacking in sham peer review.

Although there are some cases in which one or a few

participants in the sham peer review proceedings are lazy and

negligent and simply defer to the leaders of the attack in casting

their vote against the targeted physician, in most instances those

who participate in the sham proceedings know exactly what is

going on.

The psychology of the attackers is a combination of the

psychology of bullies and that of the lynch mob. The attacks are

typically led by one or a few bullies who have gained positions of

power over others and who enjoy exercising and abusing that power

to attack and harm the vulnerable. Although there is always some

improper motive that precipitates the attack, the attack itself often

serves to distract attention from the bully’s own underlying

shortcomings, deficiencies, insecurities, and cowardice.

Psychology of the Sham Peer Review Process

Psychology of theAttackers

Sham peer review is by nature a group effort involving

collaboration between unethical hospital administrators and

unethical physician attackers. The psychodynamics involve both

the excitement of the hunt and the raw power of the lynch mob that

often develops a life of its own, leading to actions that individuals

would likely not take if acting alone. It is the psychology of

predators versus prey. Others are drawn into the group hunt via the

same type of macabre attraction that often compels people to turn

their heads and gawk as they drive slowly by the car wreck, looking

for any sign of mangled or dead bodies.

The power to snuff out the career and livelihood of a fellow

physician in the blink of an eye provides a certain pathological

satisfaction and excitement for some attackers. To share in the

“group hunt” is to share in some of the power and excitement. And

the nearly absolute immunity the attackers enjoy under the Health

Care Quality Improvement Act (HCQIA) and the doctrine of

judicial nonintervention further emboldens and enhances the power

of the attackers.

Facing superior power and numbers, the targeted physician

soon understands that he is the prey and the hunt is on. The final

attack is often unleashed quite suddenly and with great fury. The

resultant shock and awe often causes a sudden loss of energy and a

mental numbness that impairs the physician victim’s ability to

defend himself effectively. This often further excites the predators

as the deer stands motionless, caught in the headlights.

Shock and awe is followed quickly by denial and disbelief. This

is frequently accompanied by a strong belief that the truth will save

the victim and set him free. Meanwhile, the stigma attached to mere

allegations of wrongdoing produces an intended isolation of the

targeted physician. As a result, the physician victim often shuns

contact with colleagues, further assisting the predators in cutting

the prey out from the herd in preparation for the kill.

At this stage, alone and isolated, facing almost certain demise,

extreme fear sets in. How will the physician provide for his spouse

and children? How will he cope with the bills that are mounting up

now that the attack has stopped cash flow? How will he survive?

Constantly living in an adrenaline-soaked fight-or-flight state

further depletes the victim’s energy and is often accompanied by

significant depression, complete with severe sleep disturbance (too

much or too little), weight loss, and a pervasive feeling of

helplessness and hopelessness. The risk of “death by stress” or

suicide is very real at this stage.

Psychology of the Physician Victim
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Anger emerges as the physician victim comes to recognize that

the truth and the facts do not matter at all in sham peer review since

the proceedings are rigged and the outcome predetermined. The

procedural presumption is that the physician is “guilty” and the

burden is shifted to the physician to prove his innocence—a burden

that the attackers will never allow him to meet. Anger is often

accompanied by a consuming desire to hold the attackers accountable

for their evil deeds. This not infrequently leads to many years of

litigation, further depleting the victim’s energy and resources, and

consuming the lives of the ruined physician and his family.

Chronic fear and anger often take a heavy toll on the physician’s

physical and mental well-being, and on his relationship with family

and others. The resulting downward spiral often leaves the

physician devastated, still alive physically, but invisible or “dead”

to former colleagues and to the profession of medicine. It is a cold

and lonely pit that no one could have envisioned upon entering the

profession of medicine.

Enablers are those physician bystanders who are aware that the

sham peer review attack is taking place, but who stand by and do

Psychology of the Enablers

nothing to object or to stop it. It is the psychology of the herd that

stands placidly by while one of its own is cut out from the herd and

killed. Enablers are like the timid sheep who huddle close together,

keeping their heads down, in the hope and belief that the predator’s

appetite will be satisfied with the “kill,” leaving the rest of the herd

to graze in peace.

In many instances, a few vocal physician bystanders may be all

that it would take to stop the bully’s attack. Expressing objections to

individual physicians could also destroy the psychodynamics that

impel a lynch mob.

Although bullies who launch vicious attacks against physician

colleagues may be beyond redemption, renewal of professional

ethics through education, and urging of the physician bystanders to

get involved, may help to stop the spread of sham peer review. It

may be the only hope.

Unless ethical physicians stand up and object, and hold the

unethical physicians accountable for their actions, the spreading

moral malignancy of sham peer review will irreparably harm

patient safety, medical excellence, and the integrity of the

medical profession.

Lawrence R. Huntoon, M.D., Ph.D., is a neurologist practicing in New York

and serves as Chairman of the AAPS Sham Peer Review Committee.
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  James R. Caputo, M.D., F.A.C.O.G.                                        1200 East Genesee Street •Suite 201 
 
   Board Certified in Obstetrics and Gynecology                                                              Syracuse, New York 13210  (315) 475-8599 

 

 
July 10, 2013 

 
 

Keith W. Servis, Director  
Office of Professional Medical Conduct 
New York State Department of Health 
433 River Street, Suite 1000 
Troy, NY 12180-2299 
 
Re: BPMC Order #: 07-271 
       NYS Medical License #: 206065 
 
Dear Mr. Servis, 
 
Please accept this letter of petition requesting both a vacatur and a modification of a current 
Board Order with regard to my New York State medical license.  This Order was the outcome of 
a matter adjudicated by the Department of Health between 2002 to 2008.  It is with sincerity that 
the requests being made in this writing be received with true contemplation and understanding as 
to what is being asked.  It will need your careful and perhaps repeated reading of this material to 
appreciate the level of concern that drives this meritorious effort.  As you are aware, a great deal 
hinges upon your favorable response as the one person who holds the authority to then follow 
through with the current Chairperson of the State Board for Professional Medical Conduct to act 
accordingly.  Understanding how monumentally busy your schedule must be, several thousand 
people (who stand to be impacted), are relying on the worthiness of this presentation to stir your 
heart to act on their, as well as my entire family’s, behalf.  So given the monumental importance 
of this matter to so many, your time and attention is honestly and truly appreciated. 
 
The Issue in Summary: As a result of the above referenced Board Order in 2008, there have 
been a number of effects which have created a great deal of difficulty for my practice of 
medicine as an Ob/Gyn physician.  As can be seen from the Order itself, three separate 
conditions were imposed upon my license.  The first was a limitation to the license itself, 
particular to the use of high and mid forceps when performing a vaginal delivery.  The second 
was a requirement to carry malpractice insurance coverage limits of $2 million/$6 million.  And 
the third was the requirement of a practice monitor.  The last two were to be enforced for a 
period of three years.  These individual components will be addressed separately in order to 
illustrate precisely why, since being so commanded, each one has stifled (and really crippled) my 
ability to maintain gainful employment as a physician in New York, resulting in a tremendous 
detriment to my family.  As such, pursuant to Public Health Law, Section 230(10)(q), it is my 
position that the petition that is to follow offers both “new and material evidence that was not 
previously available which, had it been available, would likely have led to a different 
result” along with “circumstances which have occurred subsequent to the original 
determination that warrant a reconsideration of the measure of discipline” and thus serve as 
the basis for the filing of this “petition with the director, requesting a vacatur and/or 
modification of the determination and order.”   
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In addition to pointed argument and reason, this petition will make both references as well as 
directly discuss your statements as written in your March 24, 2011 response letter to me when, at 
that time even, I sought similar help from your office for similar reasons.  In responding to some 
of your points, it will necessitate the occasional reference to already admitted evidence from the 
hearings, since this “material evidence” is pertinent to the discussion of these previous 
statements.  The actual matter of my previous hearings is certainly over and done with and 
therefore no further argument of the issues will be entertained.  However, given that I am directly 
entreating the authority of the director of this presiding State Office, some of the facts already in 
evidence need to be clear so as to appreciate the fairness and appropriateness of what is presently 
being asked regarding the substantial and moreover disproportionately punitive effects of the 
Board Order that indeed resulted from these hearings.  Particular examples of admitted evidence 
are offered merely as another means of providing additional weight to the already meritorious 
contention being so submitted alongside it. 
 
License Limitation in the areas of High and Mid Forceps Deliveries  
This one component of my Order has created a most profound difficulty at sustaining any gainful 
employment in medicine.  Therefore, submitted in support is new material evidence that is 
worthy enough to warrant a reconsideration and an appropriate modification to the Order as it 
pertains to this matter.    
 
First, the degree by which adverse outcome continues to be personally and professionally 
experienced as a result of this imposed limitation mandates a little perspective to be illustrated.  
With all due respect to the past hearings, if you can, (for the moment), proportionally consider 
the real-life insignificance of what this official limitation on my license actually represents to the 
medical practice of Obstetrics alone (not to mention the addition of the whole of Gynecology), it 
is then difficult to understand how this clinically negligible restriction on an already rare 
procedure (which is even more rarely performed) could undermine an entire medical career, as it 
has in my case.  Having been limited from performing a procedure that amounts to less than 
0.1% of what is encountered across the entire spectrum of Ob/Gyn, only to have it literally wipe-
out the remaining 99+% is just plain wrong.  The reason that this is the case is because of the 
actual word “limitation” being associated with my license.  It turns out that if the word is there, 
then you are excluded, denied, shut-out – from almost everything.  This is even regardless of the 
fact that the true “limitation” itself (in this case) is clinically irrelevant for not only me but would 
be for any Ob/Gyn in being able to fully care for any given patient.   
 
In my case, the impairment experienced in all areas of being able to gainfully work has proven to 
be from the word itself and not the contextualized inconsequentiality of what the limitation is in 
reality.  Because if the latter were the case, the insignificance of the restriction would be 
otherwise clearly visible upon suitable explanation of both the facts and clinical relevance such 
that common sense would then rule and the issue gotten past.  While the Board indeed has a duty 
to protect the public, how its disciplinary action is implemented has shown to be critical to the 
future employability of any given physician, as will be further explained.   
 
Regardless of whatever issue any given doctor faces with the Department of Health, (DOH), by 
and large, physicians earnestly offer their best when providing care to their patients and have, (as 
we all know), invested years of education and training in order to sustain this profession for a 
lifetime.  It should not be an automatic consequence of a Board Order, therefore, to render any 
doctor, who might otherwise have had an unfavorable interaction with the DOH, essentially 
unemployable for life due to what boils down to be (in many cases) a labeling issue.  Especially 
when no prior allegation (disputed or not) was ever so odious to warrant such a devastating end 
result.  This is what has been encountered in my experience and by many others I imagine.  
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When considering just what my limitation is in reality – clinically that is – then the real-life 
penalty that has literally come with it, (again, due in large part to the word “limitation” itself, 
which continues to nullify any potential endeavor as a physician), is monstrously out of 
proportion with what was intended by the DOH as well as what was in evidence leading to this 
determination in the first place, regardless of which side one might be representing.   
 
In order to be able to sustain any sort of practice of medicine, one needs patients.  In order to be 
able to see patients, one must be participating with any number of various health insurance 
carriers.  Of course, liability insurance is imperative as well.  And lastly, depending on a 
particular physician’s specialty, they might also require hospital privileges.  All of these requisite 
components to medical practice require credentialing and are not only encumbered whenever 
there is a restriction on one’s medical license, but in many cases, it becomes impossible to 
successfully navigate the process at all due to this glaring label.  No amount of explanation and 
appeals are sufficient enough to overcome this hard and fast policy by many institutions, 
corporations as well as our own Federal Government.  If you have any sort of “limitation”, you 
are not welcome – regardless of what the limitation actually is – even if it is clinically irrelevant, 
as I have mentioned perhaps half a dozen times already – (please forgive the necessary 
emphasis).  The moniker of “damaged goods” is really that profound and far reaching.  But more 
than that, it is unfair and undeserved.  And again, what’s all the more distressing with my case in 
particular is that my license restriction is for two procedures that have absolutely no bearing 
whatsoever on my ability to safely and effectively practice my entire specialty and are pretty 
much never encountered or ever need to be carried out given the availability of cesarean section 
as the most widely used alternative.  Yet, despite the inconsequentiality of the entire thing, as 
you will soon understand, my practice has been made nearly impossible to sustain as a result of 
the stigma which bears this name “limited license”.   
 
This last point needs to be expounded upon just a little more in order to truly understand the 
substance of this component of my petition.  Please follow along.  Per the Board Order, I have 
been limited (or restricted) from using “high forceps” and “midforceps” (the latter for both 
deliveries and rotations of the baby – understandingly very complex issues).  For the sake of 
reference, the level of descent of the baby’s head in the birth canal is what determines the type of 
forceps (mid vs low vs outlet) when implementing these instruments.  What’s important to 
understand is that the first restricted type (high forceps) have already been unofficially outlawed 
from within the specialty itself for nearly four decades; they have never been a part of my 
clinical practice; and they were never mentioned nor the subject of any interest in all of my past 
interaction with the Department of Health.  A restriction from using “high forceps” should 
therefore not even be listed as a limitation at all since they are already forbidden. All this 
limitation does is provide more negative perception, especially for those who don’t understand 
these things. 
 
This leaves the midforceps (deliveries and/or rotations) as the one true clinically applicable 
limitation in my case.  In order to tangibly appreciate the (real life) insignificance of this 
limitation as well, it must be clarified as to just how infrequently encountered this procedure is in 
all of Obstetrical medicine.  This is really critical to understand in all of this.  First of all, forceps 
deliveries are seldomly done anymore anyway – chiefly because no one is being trained in them.  
So, of all the Obstetricians practicing in NY State alone, an educated guess would be that only 
5% are still actively implementing forceps as part of their practice.  The other 95% either opt for 
the vacuum device as the only other (and much less effective) alternative for assisted vaginal 
delivery or just do a cesarean section whenever faced with a clinical situation that would call for 
these decisions.  A decision like this for assisted (or operative) vaginal delivery comes up 
perhaps once in 10 – 30 deliveries (perhaps more), given the unpredictable and highly variable 
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nature of Obstetrics.  Yet, of those who still use forceps for these limited number of clinical 
circumstances, the “low” and “outlet” classification of forceps comprise nearly 98% of attempted 
cases.  [Incidentally, my license remains approved for these two types.]  This leaves an 
extremely small number of potential midforceps scenarios that might even be encountered as the 
only other kind that actually applies to my limitation situation.  What’s more is that there are 
even fewer forceps using physicians in the State who possess the skill to even carry-out this 
advanced option.  All others, (those who don’t use forceps at all, or just don’t use mid forceps or 
even don’t use vacuum), simply perform a cesarean section.  And this is a significant percentage 
of Obstetricians as well.  So again, to have two limitations: one from doing something that is 
already outlawed and a second which is so rarely encountered and even more uncommonly 
implemented because a more widely acceptable alternative (that being cesarean section for which 
I have no restriction) is readily available, the only purpose this present limitation is serving is to 
detriment my ability to work as a duly licensed, board certified physician in New York State 
simply by the label being there, when in reality it represents essentially nothing clinically 
relevant to the effective practice of Obstetrics and Gynecology.  Please see this point as clearly 
as it is.    
 
As a result of being restricted from performing a procedure that is so rare that I might have to go 
two years before having a clinical encounter so as to even apply the limitation in the first place, 
the damage cannot be understated.  I have been directly excluded from six major insurance 
carriers as a result of this “limitation” being present on my license as their only reason.  It is 
apparently company policy to exclude anyone with such a label.  No exceptions.  This is even 
after submitting written statements as to the clinical unimportance of this limitation in being able 
to fully practice my specialty (as argued above).  To add to the difficulty, I have been outright 
excluded from applying to the medical staffs of two of the three hospital’s in my community 
because they each have a specific policy barring any applications by anyone with a limited 
license.  One of them is actually a New York State owned and run teaching institution where I 
am not only an alumnus but where I was previously on staff for more than ten years!  Now only 
to be excluded.  And this exclusion is not subject to any appellate rights within the institution 
either.  In other words, you’re out and you can’t even appeal the issue.  The same applies for 
liability insurance carriers as well.  The limitation has automatically excluded me from two of 
the three admitted carriers in NY State.  As for jobs themselves, even places that are otherwise 
eager or desperate for a physician are not even possible options for me.  For example, I couldn’t 
even apply for work on an Indian Reservation because the federal government has a strict policy 
about any limitation on a license being an automatic exclusionary criterion.     
 
Hopefully, you can thus far appreciate the magnitude of the impact and the extensive reach that 
can result from these otherwise well-intentioned Board Orders.  Surely the DOH has a duty to 
protect the public from bad medicine which I’m not even claiming is applicable to my case, but 
regardless, somewhere in all of this should also be what is personally good for and moreover, 
desired by the public/patient.  One significant benefit or desire for any patient is to have their 
longstanding doctor available to them so long as he/she is deemed fit to practice.  I have met this 
designation of fitness yet due to the limitation on my license, my availability is not only null for 
a great many patients who wish to return, it is in jeopardy of being indefinitely vanquished for 
all.  Realizing that the Board has their interest in the matter to uphold as well, I request the 
following modification to my Order in this area of license limitation which will then have an 
effect only on the “appearance” of my license while continuing to satisfy the specific restrictions.   
 
Considering the information from above describing the detriment to my practice, heightened by 
the actual non-applicability of the imposed limitations to both the full practice of Obstetrical 
medicine as well as my own practice, I ask that they be removed.  They have no bearing 
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whatsoever on my practice of medicine (or any Obstetrician’s for that matter) that they should 
remain in place on my license.  It is like putting a restriction on a particular Nascar driver’s 
license for knitting while he is racing.  It’s something that he will never do while engaging in his 
day-to-day profession, so it’s meaningless, right?  That’s until he tries to enter his next race and 
encounters the hard line policy that states any driver with a limitation on his/her license is 
ineligible.  It matters not if it was for the ridiculous notion of knitting while racing, a limitation is 
a limitation and thus you are out.  Case closed.  Strange analogy but it illustrates the point well.   
 
To be clear though, I am not asking for the terms of the license limitation to be abandoned as 
they are not only straight forward to comply with but also signify the standing decision from the 
hearing (and thus the Board) itself.  However, I am fully prepared to sign whatever 
statement/agreement necessary (please see attached) that continues to sustain the current forceps 
limitations and prohibitions to my license while simultaneously removing the wording from the 
official documentation.  The agreement should also require me to eliminate and/or forego 
midforceps from any and every staff delineation of privilege list or application and provide 
documentation to the Board for each applicable hospital of this having been done (or 
established).  In essence, I will never be able to perform another midforceps delivery again since 
there would be both a standing agreement between us as well as no hospital privileges at all for 
being able to do one.  This was the objective of the Determination and will forever be satisfied.  
As for high forceps deliveries - as stated earlier, they are already outlawed and thus no one has 
(or ever will have) sanctioned privileges to do them.  The agreed upon language should even 
state that I am to immediately surrender my license if at any time in the future, via any 
investigative means, I am legitimately found to have violated this accord as it pertains to mid and 
high forceps – the precise terms currently.  With the fundamental purpose of my Board Order 
being to eliminate a certain type of forceps delivery from my practice while otherwise approving 
me to move on in my medical career, I urge you to consider this request since it accomplishes all 
of it.  With my current state of affairs, this once intended expectation of simply moving on from 
my experience with the DOH is monumentally askew from reality and hence the driving force 
behind this petition.   
 
I do not want to neglect addressing any pertinent points made by you in your previous letter.  
Pertaining to this issue specifically, you pointed out the ARB’s conclusions.  Again, this is not 
the forum to re-contend the allegations.  I will say that in evidence is the following.  First, at no 
time in any case where I clinically determined (via my experience, opinion and/or skill level) that 
the use of forceps was prudent was any mother or baby unduly harmed.  Never.  Secondly, as for 
the use of forceps after the hospital limited me for six months, in evidence is the fact that the 
hospital was indeed compelled to modify this restriction thus allowing supervised performance 
during the imposed time frame.  When the sanctioned term was up, all privileges were returned 
without limit since no violation of the restriction was alleged by those who imposed it.  
Nonetheless, as already written, I am not asking for a complete vacatur of these terms of the 
Order, just a restructuring of how it appears.    
 
Therefore, with the submission of the documents showing repeated denial of participation with 
both health insurance companies as well as admitting institutions, along with the profound and 
lasting financial detriment due to my inability to sustain any sort of employment in medicine, I 
believe that new and material evidence exists and circumstances have occurred subsequent to the 
original determination that warrant reconsideration of this measure of discipline.  It is argued that 
had the State been able to foresee the fact that five years following the relatively small scale of 
limitation which was actually imposed upon this subject’s license that he would be penniless, 
jobless and unemployable as a result of it all, then they might very well have opted for a different 
means to achieving their ends – hence, the submitted proposed agreement.  Thus, because of 
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these circumstances, a reconsideration is warranted as to the measure of the discipline.  The 
proposal put forth herein satisfies both the interests of the State as well as the petitioner in order 
that your consideration might be received. 
 
Liability Insurance limit requirements of 2M/6M  
Perhaps equally as critical to my present ability to practice medicine has been the matter of 
liability insurance.  In fact, at the present time, it is the most pressing issue.  I understand clearly 
from your previous letter that PHL 230 (18)(b) mandates the limits stated.  Yet, the requirement 
to have double the malpractice insurance coverage has had the greatest impact overall on my 
ability to sustain my career.  It was the very reason why my first attempt at reestablishing a 
practice following the original Board Order failed after only six months due to the excessive 
premium, combined with limited patient accessibility due to insurance carrier credentialing 
denials stemming from the license “limitation” issue detailed above.  All of these factors remain 
in play today and are once again seriously jeopardizing the practice, especially now when a new 
liability insurance policy is due. 
 
Notwithstanding the differences of opinion as to the clinical arguments set forth during my State 
hearings which led to the Board Order, there is one fact that remains and is undeniable by either 
side.  And it is this:  Not one person or baby has ever been unduly harmed by my practice of 
medicine and in particular, these very cases involving the Order in question.  Nor was one penny 
awarded to any of the subject patients, three of whom actually availed themselves to testify on 
my behalf.  All the cases involved were of a type that is either very infrequently encountered 
(and now obsolete for me given the forceps limitation), extremely atypical or even odd.  
Nevertheless, for each patient case, the outcomes were all good.  In other words, (and this is very 
important) despite the arguments entered at the hearing and the language in the final 
determination, the bottom line is that no one was negligently hurt nor was there legal liability as 
a consequence of the care rendered in these cases.   
 
Therefore, outside of the mandate in the law, it is truly difficult to understand why (in this case) 
there would even need to be a double malpractice limit requirement as a result of these 
unarguable points.  With the likelihood of ever seeing any similar cases as the ones involved in 
the hearings being remote at best, the imposition of this increased liability insurance requirement 
seems a bit unsuitable, considering my malpractice history for the entirety of my career as a 
physician had been otherwise spotless and my clinical performance amongst the best in the 
community.  As stated, this requirement has been the single greatest obstacle to practicing since 
essentially all other components of running a practice depend upon having a policy in place 
before those can proceed.  I believe that this is an example of where the intention and application 
of the law can sometimes be a little disengaged from its real-life consequences.  This is not a 
condemnation of the law itself but a specific case where appropriate argument is offered 
allowing the safeguards in PHL 230 (10)(q) to then be effectively exercised to the satisfaction of 
all parties. 
 
As it stands, the real-life problem with this double liability insurance portion of the Order is two 
fold.  First is finding anyone who can write for it and second is cost.  Perhaps this is not fully 
appreciated by the Board (or the law) when imposing such a mandate but one cannot just dial up 
whatever coverage limits he wants and then just pay the premium.  There are established industry 
standards for coverage limits and the double requirement imposed upon me is not one of them.  
For example, you cannot order a seven cylinder car.  They do not exist as part of the normal 
production platform, regardless of whether some company could physically make one or not.  
It’s the same with insurance policies apparently.  Please see accompanying copy of an email 
from a veteran broker in Philadelphia whose company has extensive experience in this field and 
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who has helped me in the past when no one else could.  She just about sums up the fact that there 
are literally no carriers but one who will write for 2M/6M coverage with the premium 
correspondingly coming at a significant cost along with a host of other stipulations.  You might 
well imagine my interest in recently learning from my Probation Official in Albany that many 
monitored doctors are also experiencing extreme difficulty with these insurance limits. 
 
There are a few rationales as to why I believe the law sees fit to impose these increased insurance 
limits in these OPMC matters.  First, as stated above, the Legislature are likely not aware of how 
nearly impossible it is in general to obtain such coverage limits.  Second, for some reason, by 
increasing the limits, it is possibly thought that by doing so, it will offer some degree of built in 
protection for the public.  Yet, the current limit minimum of $1Million/$3Million has proven 
effective and sufficient in providing appropriate patient damages for years, even for those 
physicians who have high risk practices and/or who have past performance issues, the likes that 
grieve underwriters.  There are even the enhanced limits available with 1.3M/3.9M coverage.  
So, it is not clear as to what the intent of the increased limits was in formulating the law.  Certain 
physicians, who are fortunate enough to have specific conditions met, can also obtain excess 
insurance coverage (in addition to their own policy) through their admitting hospital at no extra 
charge.  By having the required 1.3M/3.9M coverage already in place, the excess consists of an 
additional 1M/3M coverage.  This would therefore give that particular provider over 2M6M 
coverage.   
 
This third point is where I believe the law and the Board might be unaware of the logistics which 
surround access to this additional (excess) coverage through the hospital and thus feel it readily 
obtainable so as to be able to straightforwardly comply with such a component of a Board Order.  
When meeting with a few members of the Board in person back in 2008 after the Order was 
imposed, I inquired as to how they might suggest obtaining such limits.  Their answer was, “It’s 
quite simple really.  Just get your base policy and then with the hospital’s excess, this will put 
you over the requirement.”  It was quite matter of fact and clearly the main avenue by which the 
DOH felt this part of the Order was to be satisfied.  Seemed simple enough at the time – 
especially, if you had a policy with one of the “admitted” carriers in the State who are the only 
ones who have access to the excess funds.  This would also require you to be on staff at a 
hospital as well in order to tap into these funds so long as the other stipulations were met.   
 
These conditions are what I believe the law/Board had (has) in mind as being readily available 
when these double limits were (are) imposed.  The problem is that there is only a narrow set of 
circumstances whereby one can even qualify for these additional monies through the hospital.  
First, as mentioned, there are only three, (what is called), “admitted” liability insurance carriers 
in New York State who then are able to access these excess State funds through the hospital.  
Two of these three carriers automatically reject any application from me due to the 
aforementioned license limitation that exists.  The third is the insurance pool where the cost is so 
prohibitively high that it already put me out of business previously as I continue to try and 
reconstruct this remnant of a once thriving career.  Further, in order to qualify for these excess 
funds, one must also have had 1.3M/3.9M coverage in place for three consecutive years prior to 
applying for the excess.  I do not qualify for this.  
 
Thus, outside of obtaining the double limits via the excess coverage through a participating 
hospital and one of the three admitted carriers for NY, the only other option for satisfying the 
Order is to see if there is an RRG (Risk Retention Group) who is licensed in NY who can write 
for a whopping 2M/6M policy.  As stated above, such a policy just doesn’t exist.  Only one 
carrier in the nation (with access to the NY market) was capable of fabricating something.  Cost 
and payment options have proven excessively prohibitive and will shut down this practice once 
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again if a cost effective solution is not found.  In order to sustain any sort of policy, I have had to 
scale back on coverage for certain procedures which then impacts revenue, which in turn again 
impacts what can be afforded as far as coverage goes.  As is clearly visible, this vicious cycle 
moves in a negative direction.  In her letter, the agent at Cornerstone Insurance Brokerage made 
it clear that if the limits were of a standard amount, even the enhanced limits of 1.3/3.9, then it 
would be straight forward to find a policy, even with all the past issues.  This doesn’t mean that 
the premium wouldn’t be affected accordingly; it is just that the policy itself is more attainable.  
Certainly, if I met the criteria for being able to obtain the hospital based excess coverage, I 
would do so.  It has been rumored, however, that this excess funding might soon be done away 
with as well. 
 
In my Order, this liability insurance limit stipulation was to be for three years.  As it stands, just 
over half of that time has been actively served even though it has been more than five years since 
the original decree.  The remaining time (over two separate work gaps) has been spent 
unemployed, unemployable and penniless as a result of this malpractice coverage limit issue.  
With mounting professional obligations, I am once more staring at the reality of being back in 
this jobless state.  Please consider the following.  When combining a strong clinical performance 
history in all other areas of my specialty throughout my career along with the type of forceps 
deliveries at the heart of the Determination having been eliminated from my practice (while also 
being a nonfactor in being able to safely care for patients), coupled with the fact that all of my 
time thus far served under the Order has been done so with a practice monitor closely examining 
my patient care with no deficiencies found, there is really little to no added liability to my 
practice then, above and beyond what it always has been such that I should continue to have this 
portion of the Order imposed.  Knowing the center of the Board’s focus is protecting the public’s 
interest, the public is not nor does the record show (a complication rate thirty times lower than 
the national average) that it has ever been at increased danger by my practice of medicine.  
Therefore, given all that has been presented in this section, new evidence exists along with 
circumstances subsequent to the Order such that a reconsideration of the measure of discipline is 
warranted.  Thus, I urge you to modify my Board Order as “time served” on the previous limits 
and mandate that I maintain 1.3M/3.9M coverage, which is still above the minimum.  This will 
open up a whole world of potential companies and ease the greatest of financial burdens while 
still providing an enhanced level of coverage.  It is asked that this request receive utmost priority 
given current renewal time frames that I presently find myself in. Understanding that the law 
states that this insurance mandate must be imposed upon a monitored licensee, it is therefore 
necessary to address this portion of the Order, which is as follows. 
 
 
Practice Monitor Requirement 
The third probationary requirement that was imposed on my license in 2008 is that of a practice 
monitor.  I have previously written both the Board as well as my Monitoring Program Official 
about the difficulties encountered with this one particular component.  For both personal reasons 
(five children) and professional constraints, I have chosen to remain in my longstanding medical 
community in order to practice, much to my chagrin.  Accordingly, after an experience such as 
this, it was extremely difficult to satisfy this monitor requirement.  Literally no one would agree 
to do it out of literal fear of reprisal from the very same element that befell me.  Thus, having this 
one condition in place puts an exceedingly tight limit on my ability to practice within the State 
itself.  For example, if there was ever a desire to relocate, it makes it almost impossible to do.  
People are so disinclined to helping others, not to mention a stranger, (even at the physician 
level), that they would scarcely step up and assist in this monitor capacity.  Further, no practice 
or hospital is going to want to employ anyone with such a condition attached.  I know this from 
first hand experience after being rejected by over thirty different employment opportunities – 
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some of whom were/are desperate for a physician in my specialty.  Even if I desired to do some 
locum tenens (part-time/fill-in) work somewhere in the State, I am certain to be automatically 
disqualified due to this practice monitor requirement alone, not to mention that very license 
limitation that the recruiters even recognize as having no real bearing on capacity to practice 
fully but yet adds to the disqualification criteria nonetheless.  It all boils down to the stigma 
perceived by others and the label that generates it.  If present, then it spells automatic ineligibility 
– no questions asked. 
 
You stated in your previous letter concerning this matter that my inability to obtain a practice 
monitor was not a criterion for reconsideration of this component of the Order.  This is not the 
same as not wanting to have a practice monitor.  Here you have a physician dutifully seeking out 
his colleagues in an effort to satisfy this condition only to be turned away by everyone.  This 
community has been professionally polluted to the point that no one will help.  Yet I am stuck 
here since (as mentioned) there is little chance of finding anyone elsewhere in the State to step 
up either, should I even think about moving.  Given that my actual experience has been one of 
not being able to secure anyone to fulfill this role, either locally and more importantly, in some 
other potential community, it would appear that this alone would be enough for the Board to 
reconsider some element of this requirement since it has been integral in not being able to work.  
This is why I tried to come up with some alternative form of monitoring in my last letter.  Unless 
the Department of Health’s objective was for me to never work again in New York State, then it 
would seem only prudent for my petition on this area to also receive due contemplation as new 
material evidence as well as new circumstances that would warrant reconsideration.   
 
I understand the clinical matters you cited in your letter as the basis for why the ARB imposed 
these monitoring terms.  But please also recognize again that the issues were over the perceived 
application of written standards where the outcomes were all good.  And I already addressed the 
issue of using forceps during my hospital “suspension with supervision” time frame back in 
2001.  In fact, this issue was not even one of the listed charges for the hearings yet received a 
lopsided amount of weight in the determination without even a basis.  Nonetheless, all this aside, 
the concerns for why the ARB imposed a practice monitor are essentially made moot by the 
forceps restriction itself, since my actions here were the reasons you cited in your letter as to why 
they did so in the first place.  You also stated that my time off was an additional reason for why a 
monitor should be in place even though this was never stated in the Order as a reason to 
consider.  That said, after having been off work for more than two years, this past year alone has 
demonstrated that more than a decade of extensive practice experience and applied knowledge 
does not evaporate overnight even though there may be a substantial layoff.  The other question 
that begs to be asked is the following.  For even the greatest of hypothetical doctors, how much 
time back in practice is enough to reliably erase any concern after he has been out of work for 
two years.  I dare say that three months would seem sufficient with six months being more than 
adequate.  In my case, it has been more than a year back in practice and my skills and knowledge 
have never been keener. 
 
You also mention that I was once able to secure a monitor at the outset.  Well, it was not the 
“outset” in the truest sense but was, in fact, thirteen months after the Order was imposed.  This 
was because, in addition to the other components listed above, I had a hard time finding even this 
gentleman to serve as my monitor.  He agreed and ultimately provided two quarterly reports to 
the State.  It must be said, however, that these duties were done by him under a cloud of duress 
given his official position within the adversarial hospital where this all began as well as his ties 
to the Ob/Gyn community.  And despite him not “quitting” as my monitor as far as I know, when 
asked to resume his role, he repeatedly refused citing a new reason each time.  In fact, in order to 
abrogate one’s duties as a monitor, it must be done so in writing to the State along with 
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notification of the other parties as well.  I know I never wrote anything severing this monitor 
relationship.  Whether he wrote anything essentially relinquishing his duties (i.e., quitting), I am 
not certain.  Therefore, despite what you might perceive as being readily able to secure this 
component of the Order, truthfully, it was the one portion that I was the most concerned about 
ever being able to satisfy.  Sure, I suspect that the majority of physicians under a practice 
monitor Order have numerous colleagues that they could turn to for this need and have it gladly 
fulfilled.  The difference in my case is that I was an outsider to this town who was in solo private 
practice.  Sure I made some friends.  However, the indigenous element that was central to my 
travails is a real and feared entity that has shown no discrimination in the past.  Therefore, those 
willing to help were non-existent.  If one would agree, within a week, there would be a sudden 
change of heart.  But for the only man possible in this entire community to actually fulfill this 
role stepping up, I would still be out of work.  And when I say “only”, this is no understatement.  
He was my last hope and fortunately, we knew each other from medical school on top of what he 
witnessed happen to my career.  We hadn’t spoke in years, yet when I asked, he agreed.  It 
wasn’t long before he was hounded as to his decision.  Still, he has remained steadfast.  He just 
so happens to be considered one of the area’s premier physicians in my specialty who also 
carries a great deal of influence such that he would be safe from any hostile response or 
retaliation.  It all sounds dramatic and unfortunately, it is.  This is the nature of this community.  
Save for my current monitor, there is nary a person elsewhere in this State that would reliably fill 
this role such that I could even contemplate leaving the very region that appears to have, in a 
sense, enslaved me.    
 
Further in my defense are the following two points as well.  First, as previously stated, my entire 
body of work and clinical history demonstrably bears out the fact that I practice sound, safe and 
successful medicine both in the office as well as the hospital.  The ruling in my Order had 
nothing to do with objective issues or outcome, but involved the more subjective “physician 
judgment” contention for cases that are otherwise rarely encountered.  Secondly, for a total of 
eighteen months across two different practice monitors, all of my work has been closely 
examined, written up and received approval.  And this is with a very meticulous present day 
monitor who spends countless hours going through my charts in detail.  Naturally, there have 
been some excellent clinical discussions and points made amongst two colleagues in the context 
of these reviews.  Yet, there has been no example of a single significant misstep in patient 
management during this time.  It stands to reason that with eighteen plus months of close 
scrutiny without a deficiency, combined with more than ten years of similar performance from 
the same practitioner, that the Board can extrapolate the obvious and be safely satisfied that I am 
consistently and customarily adhering to the standards of care as set forth by my specialty such 
that I do not represent any sort of danger to the community and thus a monitor is no longer 
needed.  That my time has been served, especially when considering the totality of what has been 
presented here.  Therefore, as a third component of this letter, it is with this new evidence and 
these circumstances I urge the Board to reconsider the terms and modify the Order so that the 
requirement of Practice Monitor would be deemed satisfied.  
 
Time Served and Relative Applicability 
Never being that good at writing a letter such as this when the issues are so critical to the writer, 
I struggle with just what to say in order to summon consideration.  For lack of a better 
description, this section is simply to address the enormous losses and the length of time I have 
had taken from me, my family, my career, my patients, my staff, my friends, my church, my life 
as a result of this matter with the DOH.  This has been a non-stop almost twelve year encounter.  
With all the official writing and paperwork alone, this letter cannot begin to describe what it was 
like to worryingly live through those thousands of hours over multiple years.  Somewhere along 
the line, I hope the Board hasn’t forgotten how many years of hard work it took to reach that 



 11 

point of career success where it was all in jeopardy over these matters such that I was compelled 
to defend myself as I did.  As a result of this entire experience, I did in fact lose it all.  This 
would include a highly successful practice, a home, a marriage, day-to-day access to my five 
children, a standup reputation, you name it.  While it apparently goes with the territory on a 
personal level, on a professional one, all I am trying to do is get by.  It is contended through this 
writing that the personal and professional losses combined with the nearly twelve years of 
constant involvement with this matter has been time enough served, especially when all 
indicators are that I am no threat to the community.  For the State, it was officially over more 
than five years ago with the three year probationary terms already two plus years past their 
original expiration date due to the continued undermining effects they have had on being able to 
practice. 
 
Since my original Order came down in April of 2008, I have only worked eighteen out of those 
62 months, all because of the logistical impediments that have been created by my present Board 
Order.  And even though I was finally able to get past those hurdles just enough to get the office 
reopened in 2012, the continued burden brought on by the Order has resulted in a gross adjusted 
income last year in excess of -$55K.  That is a negative number, just to be clear.  In excess 
means that it was even lower than that number.  In essence, even though I am working full time, 
I have been relegated to living like a pauper on a nominal benevolent fund for troubled 
physicians as my only means of survival.  Given the massive debt and professional commitments 
still in place, the only way I can possibly overcome is to work as a physician.   
 
Twenty years out from medical school, I should not be in this position.  I didn’t deserve all of 
this.  After adjudicating this matter with the State for nearly six years, no one getting hurt, no 
malpractice involved, catastrophic losses experienced on my part, sound and solid argument 
offered in this letter addressing the three issues that continue to plague my practice of medicine, 
five children, a respectable practice history, plenty of time served, I urge the Board to have 
mercy on this situation.  I need help.  I need your help.  I have contemplated writing to all sorts 
of State officials seeking some sort of endorsement on this matter.  As you know, I even wrote 
the governor’s office on more than one occasion.  This is not to be inflammatory by any means.  
It is merely out of desperation that this plea fall on the desk of someone who actually cares.  I do 
hope you do, especially given the power granted to you.  Since time is somewhat important, it is 
asked that this matter be dutifully considered and the authority of the Board favorably applied in 
this matter.  Thank you. 
 
 
 
        Respectfully, 
              
 
 
        James R. Caputo, M.D. 
 
 
c.c. Diane K. Riley 

 



 
 
This is just a proposal and certainly not how one would expect the final wording to be written.  It is 
merely for facilitating a similar document as part of my petition to the director of OPMC. 
 
 
 

*Proposed Agreement  
 
 
 
On this day____ in the month of ______ in the year _______, James Richard Caputo, M.D., a 
licensed physician in New York State, does hereby enter into agreement with the State of New York 
Department of Health and its Office of Professional Medical Conduct the following terms.  These 
provisions are offered in exchange for modification to Dr. Caputo’s New York State medical license 
to no longer reflect a formal limitation.  It is therefore agreed: 
 

1. That licensee will voluntarily agree to forever forgo any use of High Forceps or Mid Forceps 
deliveries and/or rotations as part of his practice of Obstetrics in New York State. 

 
2. That, in order to comply with term number 1, licensee will purposefully relinquish any 

current hospital privileges for the stipulated forceps use, will abstain from applying for said 
privileges in the future at any New York hospital and will provide appropriate 
documentation indicating that these things have been accomplished.  In essence, no hospital 
privileges are to be held allowing these procedures. 

 
3. That, if at any time in the future, via any proper investigative means, the licensee is 

legitimately found to have violated this accord as it pertains to mid and high forceps, then 
licensee agrees to immediately surrender his medical license without contest. 

 
 
By signing this agreement, both parties acknowledge that the clinical limitations set forth in the 
original Board Order #07-271 are still being honored.  The terms of this agreement survive any and 
all future interactions between the parties unless otherwise decided upon.   
 
 
 
 
<Notary Public and Signature Section> 
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1997 WL 34503504 (N.Y.B.P.M.C.)

New York Department of Health
Board for Professional Medical Conduct

In the Matter of Vito Edward Caselnova, M.D.

BPMC 97-72

March 19, 1997

Determination and Order

*1  A Notice of Violation of Probation, dated September 30, 1996, was served upon the Respondent, VITO EDWARD
CASELNOVA, M.D. IRWIN J. COHEN, M.D., Chairperson. RICHARD S. KOPLIN, M.D., and MICHAEL J. BROWN,
RPA duly designated members of the State Board for Professional Medical Conduct, served as the Hearing Committee in this
matter pursuant to Sections 230(10)(e) of the Public Health Law. CHRISTINE C. TRASKOS, ESQ., ADMINISTRATIVE
LAW JUDGE, served as Administrative Officer for the Hearing Committee. The Department of Health appeared by JEAN
BRESLER, ESQ., Associate Counsel. The Respondent appeared by the LAW OFFICES OF GARY GREENWALD,
MARIE M. DUSAULT, ESQ. of Counsel. Evidence was received and witnesses sworn and heard and transcripts of these
proceedings were made.

After consideration of the entire record, the Hearing Committee issues this Determination and Order.
 

PROCEDURAL HISTORY

Date of Notice of Violation of Probation:
 

September 30, 1996
 

 
Date of Request for Hearing:
 

October 7, 1996
 

 
Date of Hearing:
 

January 7, 1997
 

 
Witness for Department of Health:
 

Sheila J. Bradwell
 

 
Nina Tooker
 

 
Witness for Respondent:
 

Vito E. Caselnova, M.D.
 

STATEMENT OF CASE

This case was brought pursuant to Public Health Law Section 230(19). The statute provides for a hearing where a licensee is
charged with a violation of probation.

In the instant case, Respondent was disciplined for professional misconduct in a direct referral proceeding for an admitted
violation of 10 NYCRR 80.62(b), in that Respondent dispensed Vicodin to three (3) patients without preparing and maintaining
a complete patient record containing information required by said regulation. Respondent's license to practice medicine was

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS230&originatingDoc=Iafd7de68e20711dbb035bac3a32ef289&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000121&cite=NYPHS230&originatingDoc=Iafd7de68e20711dbb035bac3a32ef289&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1013028&cite=10NYADC80.62&originatingDoc=Iafd7de68e20711dbb035bac3a32ef289&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
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suspended for two years, with said suspension stayed and Respondent placed on probation. The terms of probation included
the monitoring of Respondent's practice by a physician, prohibition from writing prescriptions for controlled substances for
two years and satisfactory completion of 40 hours of continuing medical education in the area of prescribing and dispensing
controlled substances.

By letter dated September 30, 1996, the Director of the Office of Professional Medical Conduct (OPMC) determined that
Respondent was in violation of the terms of probation in that it was alleged that Respondent continued to practice medicine
without a monitor, failed to comply with insurance coverage requirements of Public Health Law §230(18), failed to submit
quarterly submissions and that he continued to prescribe controlled substances.

*2  A copy of the Notice of Violation of Probation is attached to this Determination and Order in Appendix I.
 

FINDINGS OF FACT

The following Findings of Fact were made after a review of the entire record in this matter. Numbers in parenthesis refer to
transcript page numbers or exhibits. These citations represent evidence found persuasive by the Hearing Committee in arriving
at a particular finding. Conflicting evidence, if any, was considered and rejected in favor of the cited evidence.
1. On or about September 30, 1994, by Stipulation and Order of the New York State Department of Health, the Respondent
was found to be in violation of 10 NYCRR 80.62(b), in that from November 1989 to April of 1993, the Respondent díspensed
Vicodin to three (3) patients without preparing and maintaining a complete patient record containing information required by
said regulation. The Stipulation provided for a Two Thousand ($2,000) Dollar civil penalty, with One Thousand Five Hundred
($1,500) Dollars stayed, on the condition that the Respondent commits no further violations of Public Health Law Article 33
or 10 NYCRR Part 80. ( Pet. Ex. 1)

2. As a result of his admission to the violation of 10 NYCRR 80.62(b), Respondent was referred to OPMC and disciplined for
professional misconduct pursuant to Education Law Section 6530(9)(e) through a Direct Referral proceeding held on July 6,
1995. Respondent's license to practice medicine in New York State was suspended for two years. The suspension, however, was
stayed and Respondent was placed on probation. The terms of probation required Respondent to have his practice monitored
during the period of probation. He was also prohibited from prescribing controlled substances for two years and ordered to
complete forty hours of continuing medical education concerning prescribing and dispensing of controlled substances. In its
decision, the Hearing Committee noted that “Respondent's failure to take the stand left the Hearing Committee with numerous
questions regarding Respondent's knowledge and practice regarding controlled substances.” (Pet. Ex. 1, p. 4)

3. After repeated written correspondence and telephone conversations with Respondent, OPMC, by letter dated September 30,
1996, advised Respondent that he was in violation of his probation for violation of the terms 1,2,5, 9 and 10 of Determination
and Order BPMC-95-22, i.e., failure to secure a monitoring physician; failure to meet quarterly with monitor: failure to comply
with insurance coverage of Public Health Law §230(18); prescribing controlled substances and failure to submit quarterly
submissions. (Pet. Exs. 3, and 5 through 12, 21,22)

 
CONCLUSIONS OF LAW

The following conclusions were made pursuant to the Findings of Fact listed above. All conclusions resulted from a unanimous
vote of the Hearing Committee unless noted otherwise.

*3  The facts in this case are largely undisputed. The terms of probation imposed upon Respondent require that his medical
practice be monitored by a physician. Respondent was also prohibited from prescribing controlled substances and required to
complete continuing education courses on prescribing controlled substances.
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Respondent initially made good faith attempts to obtain a monitoring physician. (T. 114, 117) Respondent, however, incurred
difficulty when he realized that pursuant to Public Health Law § 230 (18) (b) he was required to maintain medical malpractice
insurance coverage with limits no less than two million dollars per occurrence and six million dollars per policy year. Respondent
testified that he could not afford the insurance. (T. 115) When Respondent fully realized that he could not practice medicine
without a monitor, he gradually phased out his house call practice. He, however, did not want to abandon any patients without
proper medical care. (T. 119) He further testified that he resigned from his part-time job at the Tri-Community Clinic because
of the DEA restrictions on his license. (T. 133) Respondent acknowledged prescribing Fastin and Adipex while on probation.
because he did not realize that they were Schedule IV controlled substances. (T. 122-123, 145) Respondent further testified that
the impact of the probationary terms are “killing” him. (T. 124-125) He has been unable to find a job outside the medical field
because he is “too old”. (T. 118) He has been treated for a bleeding duodenum and sciatic problems and his wife has suffered
major depression. (T. 124-125) Financially, Respondent had to sell his home and move into a 2 bedroom condo and his wife
had to resume full time employment. (T. 124)

The Hearing Committee finds that the terms of probation in the Determination and Order are clearly stated. The Hearing
Committee also finds that although Respondent appeared to be intelligent, he was often confused in his understanding of the
terms of probation. The Hearing Committee believes that Respondent must be responsible to comply with each and every term
and condition of his probation if he wishes to practice medicine in New York State. The Hearing Committee concluded that
Respondent failed to satisfactorily comply with the terms and conditions of his probation.
 

DETERMINATION AS TO PENALTY

The Hearing Committee, pursuant to the Findings of Fact and Conclusions of Law set forth above, unanimously determined that
Respondent's period of probation should be extended for an additional period of six (6) months. Therefore, his total time period
of stayed suspension with probation is amended from Two (2) years to Two and One-Half (2 1/2) years. This determination was
reached upon due consideration of the full spectrum of penalties available pursuant to statute. including revocation, suspension
and/or probation, censure and reprimand and the imposition of monetary penalties.

The Hearing Committee re-adopts the original terms and conditions of probation as contained in Appendix II of BPMC
Determination and Order No. 95-227 (Pet. Ex. 1). The complete terms of the original probation are contained in Appendix
II which is attached to this Determination and Order and incorporated herein. The Hearing Committee further emphasizes to
Respondent that the monitor requirement applies to all aspects of his clinical practice.

*4  The Hearing Committee notes that Respondent was initially disciplined for a record keeping violation and that there was no
evidence of risk of patient harm. The Hearing Committee realizes that Respondent has suffered significant humiliation from the
loss of his livelihood as well as his home. He appeared to be emotionally stressed when testifying at the hearing. The Hearing
Committee recognizes that it will be difficult for Respondent to seek employment in the future with a restricted medical license.
Therefore, they believe that there is no justification to outright suspend Respondent's license or extend his probation for more
than six months. The Hearing Committee further finds that revocation is not warranted as there is no evidence of patient harm.
Therefore, under the totality of the circumstances, extending Respondent's two year stayed suspension with probation for an
additional six (6) months is the appropriate sanction in this instance.
 

ORDER

Based upon the foregoing, IT IS HEREBY ORDERED THAT:
1. The determination by the Director of the Office of Professional Medical Conduct that Respondent is in violation of the terms
of probation imposed by BPMC Order No. 95-227 as set forth in Petitioner's Exhibit #1 is SUSTAINED;

2. Respondent's terms and conditions of probation as set for in Appendix II attached hereto hereby shall be EXTENDED for
an additional period of SIX (6) MONTHS.
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3. Respondent's total time of stayed suspension with probation is amended from Two (2) years to a period of TWO AND ONE-
HALF ( 2 1/2) YEARS. The complete terms of probation are re-adopted from BPMC Order No. 95-227 and contained in
Appendix II, which is attached to this Determination and Order and incorporated herein.

Irwin J. Cohen, M.D.
Chairperson
Richard S. Koplin, M.D.
Michael J. Brown, RPA

APPENDIX I

APPENDIX II

TERMS OF PROBATION
1. Dr. Caselnova shall conduct himself in all ways in a manner befitting his professional status, and shall conform fully to the
moral and professional standards of conduct imposed by law and by his profession.

2. Dr. Caselnova shall comply with all federal, state and local laws, rules and regulations governing the practice of medicine
in New York State.

3. Dr. Caselnova shall submit prompt written notification to the Board addressed to the Director, Office of Professional
Medical Conduct, Empire State Plaza, Corning Tower Building, Room 438, Albany, New York 12237, regarding any change
in employment practice, residence or telephone number, within or without New York State.

4. In the event that Dr. Caselnova leaves New York to reside or practice outside the State Dr. Caselnova shall notify the Director
of the Office of Professional Medical Conduct is writing at the address indicated above, by registered or certified mail, return
receipt requested, of the dates of his departure and return. Periods of residency or practice outside New York shall toll the
probationary period, which shall be extended by the length of residency or practice outside New York.

*5  5. Dr. Caselnova shall not prescribe controlled substances for patients during his two years period of probation.

6. Dr. Caselnova shall satisfactorily complete 40 hours of continuing medical education the area of prescribing and dispensing
controlled substances during the two years probationary period.

7. Dr. Caselnova's probation shall be supervised by the Office of Professional Medical Conduct.

8. Dr. Caselnova shall have quarterly meetings with an employee or designee of the Office of Professional Medical Conduct
during the period of probation. During these quarterly meetings Dr. Caselnova's professional performance may be reviewed by
having a randomly selection of office records, patient records and hospital charts reviewed.

9. For the first year of probation, Dr. Caselnova shall have bi-monthly, and for remaining one year, quarterly meetings with
a monitoring physician who shall review practice. The monitoring physician shall be a board-certified family practitioner
who been in practice as such for at least five years, selected by Dr. Caselnova and subject to approval of the Office of
Professional Medical Conduct. This monitoring physician shall review randomly selected medical records and evaluate whether
Dr. Caselnova's medical care comports with generally accepted standards of medical practice. Dr. Caselnova shall not practice
medicine in New York State until an acceptable monitoring physician approved by the Office of Professional Medical Conduct.
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10. Dr. Caselnova shall submit quarterly declarations, under penalty of perjury, stating whether or not there has been compliance
with all terms of probation and, if not, specifics of such non-compliance. These shall be sent to the Director of the Office
Professional Medical Conduct at the address indicated above.

11. Dr. Caselnova shall submit written proof to the Director of the Office of Professional Medical Conduct at the address
indicated above that he has paid all registration fees due and is currently registered to practice medicine with the New York
State Education Department. If Dr. Caselnova elects not to practice medicine in New York State, then he shall submit written
proof that he has notified the New York State Education Department of that fact.

12. If there is full compliance with every term set forth herein, Dr. Caselnova may practice as a physician in New York State
in accordance with the terms of probation; provided, however, that upon receipt of evidence of non-compliance or any other
violation of the terms of probation, a violation of probation proceeding and/or such other proceedings as may be warranted,
may be initiated against Dr. Caselnova pursuant to New York Public Health Law Section 230(19) or any other applicable laws.

1997 WL 34503504 (N.Y.B.P.M.C.)
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