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Crouse Hospital
Gynecological Occurrences

Reviewed by the GYN QAI Committee

January - December 2005
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Crouse Hospital
Gynecological QAI Committee Report
Rate of Cases Reviewed in 2005
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Number of Occurrences

Crouse Hospital
Gynecological Occurrences
Reviewed by the GYN QAI Committee
January - December 2005

0 No ACOG Indicator
1 Readmit

50 - 2 Return to ED, Same Problem

45 3 Arrest, Resuscitated

45 - 4 Infection
5 Unplanned admit to ICU

40 - 6 Returnto OR
7 Outpt admit d/t complication

35 1 33 8 Transfusion
9 Injury

507 10 Antibiotic >24 post OR

95 11 Pre/Post OR Discrepancy
12 Leiomyomata, uterus <280g

20 13 Follicular Cyst

15 14 Hysterectomy <30yo
15 4 M 15 GYN Death
10 9 I 9
5 l A S
5 B
2 2
0‘4——-, l()I O' ‘.r I-I | ,., OI 0 IOI ,l-—l
0 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15

ACOG Indicator



April 26, 2007 Exhi blt A2 UnitedHealthcare

A UnitedHealth Group Company

James R Caputo MD
739 Irving Ave Ste 300
Syracuse NY 13210-1663

Dear Dr. Caputo,

Recently we sent you a letter explaining the UnitedHealth Premium® designation program for
UnitedHealthcare and Oxford products. This follow-up letter provides you with updated information and
your designation status. We continue to be committed to a collaborative process that supports data
accuracy, evidence-based expert physician and industry standard performance measures, transparent
methodology, and fair reporting to physicians and consumers.

We are pleased to inform you that you have met the UnitedHealth Premium designation program criteria
and will receive the UnitedHealth Premium Quality Of Care designation.

Your designation is based on our analysis of claims data from calendar year 2004 through May 2006
against designation criteria. Your designation status will be displayed on the UnitedHealthcare website
by the end of May and the Oxford website by the end of 2007. You will be identified as shown below.
The next analysis of claims data for redesignation will be performed later this year.

Name Address Specialty

James R 739 Irving Ave Ste 300 Obstetrics And Gynecology

Caputo, MD Syracuse NY 13210-1663 % UnitedHealth Premium
Quality Of Care

Access your detailed practice report online

We believe that the UnitedHealth Premium designation program data and analysis can serve as a valuable
tool to assist physicians in addressing their professional obligations for continuing professional
development. As such, we encourage you to access your detailed performance assessment results at
www. UnitedHealthcareOnline.com > Clinician Resources > Performance Measurement & Reporting >
UnitedHealth Premium Designation> View Ratings/Designation>View Your UnitedHealth Premium
Assessment Report. Your user ID and password are provided on the lower right of this letter and can be
cut out and kept for future reference. This is a temporary password. After accessing the Web site, you
will be prompted to create a permanent password.
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Exhibit A3a

Dr. Scott J. Cameron
435 East 70™ Street, 17-J
New York, New York, 10021

June 9, 2010
To Whom It May Concern:

I am writing in support of James R. Caputo, M.D. I have known Dr. Caputo on a
professional basis for approximately four years. I have witnessed him practice both
obstetrics and gynecology in Syracuse, | have assisted him with surgical cases in the
operating room, and I have collaborated with him at length on a research study. I can
also testify to his good character and fastidious personality traits.

Dr. Caputo is a highly skilled medical practitioner. His attention to detail and
delivery of quality patient care are second-to-none. Comparing him to several other
medical practitioners in the area whom I have also worked with in the clinical
environment and in the operating room, I submit that his skill and care are of the highest
caliber. He offers a broad array of complex gynecological procedures and navigates the
most intricate surgical cases with comfort and with good outcomes that are not matched
by many of his contemporaries. He operates extremely competently independently, but
also functions well as part of a team.

Without hesitation, I would be encouraged to see patients present to Dr. Caputo to
receive the high level of care that he has a reputation for delivering, and I commend him
to you most warmly. Please feel free to contact me regarding any concerns.

Yours,

o]

>

Scott J. Cameron, B.Sc., M.S., M.D., Ph.D.
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180 Fast Adams Street wiwnw, universityhospital.erg

Syracuse, NY 13210

Exhibit A3b

SUNY Upstegte Medica!l University

UniversityHospital

MEDICINE AT ITS DEST

June 17, 200

To Whom It May Concern:

This letter is in support of James Caputo, MD. a colleague who | have known for
Nive years, Jim is one of the most genuioely friendly, eneaving and eothusiastic
individuoals 1 have Known, He has been g pact of cor voluntary elinical reaching
Faculty in the second vear medical student patholoey course (that direct),
contributing two onc-hour sessions per vear, Phese are comprised of swell-
illustrated clinical vignettes in which he challenges the students to not anly recall the
Facts and assoctalions they ove been studying, but also to apply them in clinical
context. He bas a talent for cultivating the elinteal reasoning skills that aoee vital io
these students’ future practice and the students are regularly appreciative in their
feedback, What impresses me even more about this dynamic voung physician,
though. is the bond with his patients. | can recall multiple oceasions conversing
over lunch with Jim when a patient would approach. politely interrupt, and express
aowide combination of greeting, sratitude, and sood wishes, To say that Caputo's
patients are satisfied with his care would be a gross understatement: they
absolutely love him. they appreciate his sensitivity, and they ruve about the qualily
of his eare. | am pleased to count Dr. Caputo as a colleagne and a triend.

Sincerely,

i

._f i / :

Steve Landas, MD
Professor, Depariment aof Patholooy

r

Colleges of: Modining » Graduates Studips:« Haainn F - M v o Wnaversity Hospitol

Lrprvartinng tHhe Trealth of the Contmrntios we serve el sdicationn, biomedieal vesearah, and bealth caie
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Exhibit A4

Labor and Delivery History
at Crouse Hospital (October 1998 - Nov 2001)

for James R. Caputo, M.D.

Total

o ' Vaginal Primary Primary Kielland Mid Multiple
Total Deliveries | Vaginal | Breech || Cesarean | Scheduled | Failed TOL | Repeat || Total Forceps | Rotations | Forceps [VaCuum| Gestations
Y T e e e

Total C-Section Rate => 16.50%

Failed Trial of Labor C-Section Rate => 4.82%

Post C-Section Wound Infection Rate => o»

Post Partum/Post Operative => o.25%
Maternal Complication Rate (one case)
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Exhibit A5 |
James Richard Caputo, M.D.

Curriculum Vitae

BIOGRAPHICAL/ Address: 4729 North Street Jamesville, New York 13078
CONTACT DATA Birthdate: March 8, 1967

Place of Birth: Rochester, New York

Citizenship: United States

Email: jrcaputo@yahoo.com

Phone: (315) 382-8778

EDUCATION/ 06/1997 SPECIALTY TRAINING IN OB/GYN
TRAINING Oakwood Hospital and Medical Center
Department of Obstetrics and Gynecology
18101 Oakwood Blvd
Dearborn, Michigan

05/1993 DOCTOR OF MEDICINE
State University of New York
Health Science Center @ Syracuse
College of Medicine
Syracuse, New York

05/1989 BACHELOR OF SCIENCE IN BIOCHEMISTRY
University of Buffalo
Buffalo, New York

LICENSURE New York State — Physician #206065
WORK 5/2009 — Presentames R. Caputo, M.D., Ob/Gyn
EXPERIENCE 1200 East Genesee Stre8uite 201

Syracuse, New York 13210
Private Practice

4/2008 — 4/2009 Practice restructuring

07/2001 — 4/2008 James R. Caputo, M.D., P.C.
739 Irving Avenue Suite 300
Syracuse, New York 13210
Private Practice

03/2000 — 07/2001 Jeffrey B. Chick, M.D., P.C.
502 Walnut Avenue
Syracuse, New York
Private Practice — purchased practice in 2081

10/1998 — 02/2000 Hill Ob/Gyn Associates, P.C.
1000 East Genesee Stregtite 500
Syracuse, New York
Private Practice

08/1997 — 10/1998 James R. Caputo, M.D., Obstetrics and Gynecology, P.C.
Penfield, New York
Private Practice

07/1993 — 06/1997 Oakwood Hospital Department of Obstetrics and Gynecology
Resident Physician
Program Director: Sami Guindi, M.D.
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TEACHING 06/2011 Surgical mission trip to Botown, Sierra Leone, Afrca

EXPERIENCE West Africa Fistula Foundation
Provided surgical treatment free of charge for woméh various disorders
including severe Vesico-Vaginal and Recto-VagiriattHas resulting from
obstructed labor and lack of access to cesaregiosedhile collaborating
with and instructing local African doctors in battedicine and surgery.

02/2005 — 2008 Ob/Gyn Clinical Correlations Lecture Series
Gave two separate lectures to second year medicidrgs through the
Department of Pathology at SUNY Upstate MedicalMérsity. Presented
slides of clinical medicine and surgery, correlgtinem with core topics in
the fields of Obstetrical and Gynecological privatactice.

1998 — 2008 Clinical Instructor
Department of Ob/Gyn
SUNY Upstate Medical University — resident eduaatio

08/1997 — 06/1998Clinical Instructor
Highland Hospital of Rochester Department of FarRitgictice
Provided Ob/Gyn clinical instruction for resideitygician outpatient clinic.

08/1997 — 05/1998Clinical Instructor
University of Rochester Department of Ob/Gyn
Supervised resident Colposcopy/LEEP Clinic
Highland Hospital, Rochester, New York

CERTIFICATIONS & Board Certified
MEMBERSHIPS November 1999. Certificate # 971289

Diplomate of the American Board of Obstetaosl Gynecology
Certification current

Fellow of The American Congress of Obstetrics and ghecology
Admitted December 2000

National Board of Medical Examiners

Certificate # 432321
CLINICAL PRACTICE Precise delivery of Care High Risk Obstetrics
INTERESTS & Minimally Invasive Surgery Menopausal Medicine
ACCOMPLISHMENTS Reconstructive Vaginal Surgery  Pelvic Pain

Urinary Incontinence Infertility

High patient satisfaction

RESEARCH 1998 — 2008 Private practice research into preradtirth — causes and treatment
ACTIVITIES modalities. Compiled data and wimteliminary abstract with
statistically significant results.

1988 - 1989 Isolated defective genesmipirature sensitive strains of Vaccinia virus
during undergraduate research at University of &aff

1985 Researched new strategies in pinduhree-dimensional semi-conductors
during summer internship at IBM Corporation.

RESEARCH Gestational Diabetes: New strategies in screeningié@ management
INTERESTS Evaluation of new management protocol for optingzaverall
delivery outcome.

Secondary Infertility
Development of a treatment protocol aimed at resgaa functionally
proven system in the absence of new tubal disease.

AWARDS Compassionate Doctor Recognitior 2010, 2012-2013 Vitals.com
Top Ten Doctors- 2012 Vitals.com
Patient’s Choice Award- 2012-2013 Vitals.com



Practice and Performance Highlights

Overall Number of Gynecologic Cases:~2,300 major and minor surgeries. Extensive éissistant
experience.

Gynecologic Surgeries:
Minimally Invasive: Advanced Laparoscopy — Level II: Cystectomy, Adnéxey, Extensive adhesional
disease, CO2 laser, Myomectomy, Endometriosis,dcaregnancy, Uterine suspension, Vaginal Vault

suspension, Pomeroy tubal ligation, Tuboplasty, EAM raditional/Doderlein Techniques), Laparoscopic
Burch, Level Il Hysteroscopy/Resectoscope.

Laparotomy: Exploratory, TAH, Myomectomy, Adnexal disease, patéCornual Pregnancy, Tubal
Reanastamosis.

Pelvic Reconstruction: Anterior and Posterior (Levatorplasty) Colporrhyaphrans Obturator Tape, Kelley
Plication, Hymenectomy, Perineoplasty.

Minor Gynecologic Surgery: Diagnostic Hysteroscopy/D&C, Essure, LEEP, CO&drablation.
Special Obstetrical/Gynecologic skills:VBAC, Vaginal Breech delivery (singleton or seddwin),
Genetic/Maturity Amniocentesis, Transvaginal/AbdoatiUltrasound performance/interpretation,
Obstetrical Forceps (outlet, low, mid, rotationfjr8dkar Cervical Cerclage, External Cephalic Vensi
Internal Podalic Version,8and 4" Degree Obstetrical Laceration Repair.

Number of Pregnancies/Deliveries=~1300 Low and high risk, multiple gestation.

Primary Cesarean Section Rate:~5%

Total Cesarean Section Rate:16%

Premature Birth Rate: <3%

NICU Admission Rate: <5%

Vaginal Delivery Complication Rate: 0 %

Cesarean Section Complication Rate 0%

Gynecologic Surgery Complication Rate:0.1% (3 in 2,300)

Number of Ureteral injuries from Gyn surgery: 0

Blood transfusion rate: <1%

Post Surgical Wound Infection Rate: 0% (abscesses, dehiscences, wound breakdowns)issamhs)



Dr. James R. Caputo - 12 reviews - Syracuse, NY - Gynecologist (Obgyn)...  https://www.ratemds.convdoctor-rati ngs/28853/Dr-James+R.-Caputo- Syr...

RateMP‘S{ Find A Doctor By Name Q Signup | Login & Claim Doctor Profile
)

b Dr.JamesR.Ca puto # Male (/best-doctors

. /ny/syracuse
Gynecologist (OBGYN) (/best-doctors/ny/syracuse / .

. . L . 'gynecologist-
Share this Doctor: /gynecologist-obgyn/) @ (/specialties/gynecologist- obgyn/?gender=m)
8 twitter €3 facebook obgyn/) sy

B 2 Facilities (/doctors

o A A W 12reviews /28853

#1 of 44 Gynecologists (OBGYN) in Syracuse, New York /Dr-James%2BR-

- Caputo-Syracuse-
/best-doctors/ny/ /s logist-obgyn/
(/best-doctors/ny/syracuse/gynecologist-obgyn/) NY html/credentials/)

& Unavailable

Q View Map & Address

£ Visit Website
(http://www.goodlifecentre.com)

W Rate Dr. James R. Caputo

® NYrvrvr ey O wirdrvryy

Staff Punctuality

O vrvrvrvrr O Nervedrey

Helpfulness Knowledge
Comment

Please leave a comment with more detail about your experience.

{ % Rate This Doctor w

Dr. James R. Caputo's Ratings
&5 @5 05 5 ' 6.80.6 .8 ¢

Staff Punctuality Helpfulness Knowledge

| drive 75 miles to be seen and cared for by this amazing Dr. Always caring and informative, never rushed.
He takes time with each patient to correctly diagnose any issues and treat them. I'm happy to have found
his practice. 5 Yevevevede

Wias this rating useful? O &) flag | Submitted Oct. 29,2014

&5 o5 o5 V5 1 8.0 8 & ¢

Staff Punctuality Helpfulness Knowledge

Dr. Caputo spent time attending to my concerns related to fertility anxieties. He made me feel
comfortable, and not at all embarrassed discussing personal emotional and physical issues that might be

lof5 1/2/2015 7:23 AM
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Dr. James R. Caputo - 12 reviews - Syracuse, NY - Gynecol ogist (Obgyn)...
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challenging to discuss with a less patient and empathic doctor. FIVE stars.

Was this rating useful? O &) flag | Submitted Feb. 28,2014

&5 o5 o5 V5 1 8. 6.8 & ¢

Staff Punctuality Helpfulness Knowledge

Excellent doctor! Puts his patients best interest first. Takes the time to explain all options for your when
discussing health issues. I wouldn't want another doctor for my OB/GYN needs.

Was this rating useful? 0y flag | Submitted June 9,2013

&5 OF) o5 95 ' 2 8 2 & ¢

Staff Punctuality Helpfulness Knowledge

Dr. Caputo is an excellent, knowledgable, truly caring doctor. Of all the doctors I've seen in my life, he is
the ONE doctor | have stayed with and WILL stay with. The staff at the office are personable and kind,
friendly and joyful, and the Doc is just all-around good. Whip-smart, and he takes the time to explain
everything to you, with whatever issues you're having. He delivered two of my babies, they were beautiful
births, and I continue to see him for regular GYN care. You couldn't find a better doctor, or office. Highly
recommend.

Was this rating useful? 0 6] flag | Submitted Feb. 16,2013

&5 OF) o5 95 ' 2 2 & & ¢

Staff Punctuality Helpfulness Knowledge

DR Caputo and his staff are very professional and have a gift of making you feel as if you are their most
important patient. He is extremely knowledgeable and compassionate and | have never felt rushed
through my visit. | recently had a surgical procedure performed by Dr Caputo and my recovery was
remarkable. He also delivered my youngest 2 children with great skill where as my recovery was
unbelievably shorter than from the other children.

Was this rating useful? O &) flag | Submitted Feb. 12,2013

&5 04 o5 V5 1 8. 6.8 & ¢

Staff Punctuality Helpfulness Knowledge

| highly recommend Dr. Caputo for many reasons. He safely and successfully delivered all 3 of my girls. He
is trustworthy. He takes the time to listen to your concerns,then addresses each one. | had a long-standing
problem with my cycle,and after asking detailed, pointed questions and performing a diagnostic test, he
diagnosed the problem. He then performed outpatient surgery, and effectively eliminated the problem!
Lastly, and most importantly to me, he respects and honors my faith.

Was this rating useful? O &) flag | Submitted Feb. 10,2013

https://www.ratemds.com/doctor-rati ngs/28853/Dr-James+R.-Caputo- Syr...

1/2/2015 7:23 AM
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&5 @4 o5 95 ' 2 8 & & ¢

Staff Punctuality Helpfulness Knowledge

Dr.Caputo isa WONDERFUL physician ! You'll never find another like him that actually CARES about
the best for his patients ! In my eyes, he is a total SAINT for putting up with what he does !!

Was this rating useful? 0 6] flag | Submitted April 16,2008

&4 @4 o5 95 ) 2 & & & ¢

Staff Punctuality Helpfulness Knowledge

he delivered both of my children. both were emergency c-sections. he was on top of everything. he calmed
all my fears and handled ALL my current medical problems very carefully in relation to my health and my
2 unborn babies lives. He's awesome. i wouldnt want anyone else handing my case.

Wias this rating useful? O &) flag | Submitted March 19, 2008

&4 O3 o5 V5 1 8.8 8 &

Staff Punctuality Helpfulness Knowledge

Caring doctor who actually takes all the time you need with questions and concerns. (That's why
punctuality is not a 5, but this is not a bad thing!)

Was this rating useful? O &) flag | Submitted Dec. 19, 2007

&5 o5 o5 V5 1 8. 0.8 & ¢

Staff Punctuality Helpfulness Knowledge
Excellent physician and a man of God. He spends a lot of time with patients, so expect a little wait.

Wias this rating useful? O &) flag | Submitted Aug. 7, 2007

https://www.ratemds.com/doctor-rati ngs/28853/Dr-James+R.-Caputo- Syr...

1/2/2015 7:23 AM
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James R. Caputo, M.D., F.A.C.O.G. 739 Irving Avenue * Suite 300

Board Certified in Obstetrics and Gynecology Syracuse, New York 13210 (315)-475-8599

September 21, 2002

Exhibit B1

New York State Department of Health
Office of Professional Medical Conduct
433 River Street, Suite 303

Troy, New York 12180

To Whom It May Concern:

I am writing you to file a formal complaint againSrouse Hospital located in Syracuse, tl
Department of Obstetrics and Gynecology at thiphals the Chairman/Residency Program director
this department and three other faculty members ftus department. | realize this may appear tarbe
exorbitant complaint, however | assure you themoisonly a factual and scientific basis, but a ahand
ethical one as well. | plead with you to take tpievance seriously and | will do my best to lghtito
the point with the facts, as there is quite a bihformation to convey.

| need to establish the history that leads upéoidsue at hand. | am a 35 year old, board ieettif
Obstetrician/Gynecologist. | graduated from medsznool in 1993 from Upstate Medical Universit
Syracuse, New York. | completed my residency tngnn Dearborn, Ml and have since returned
Syracuse where | maintain a successful privatetipeaacross from Crouse Hospital. | sat for mytten
boards in June of 1997 and completed my boardficatton on schedule by passing the oral examinat
in Chicago in November of 1999. | have been mdrfr ten years and have four young childre
Fundamental to understanding not only who | am plsyaician but also the substance of how | bring t
complaint to you, my residency program in Michigamoves instrumental. | am eternally fortunate
have had a training program that, at its core, ®finés the virtues of quality, education, ordeteyuvork
ethic and integrity. Despite having gone to medscdool in Syracuse, | didn’t consider their pragr
because, at that time, they had been mired witbl@nos and other deficiencies such that they were
probation. After residency, it is commonly an dpsiruggle for a physician to break into a comntyni
where they didn’t train because of the unfamiliavitith not only their skills but with who they ré&alare
and what they represent. This observable fact winigaly did not side-step me at first and has ooeiil
to be particularly so with certain faculty memb#rat have taken an antagonistic position withoutre
having observed me in action, so to speak.

Upon arriving to Crouse Hospital in October of 89Bimmediately observed dozens of aspects
their residency program that would never have edisthere | trained. Now these were not sub
regional differences that exist between prograrmbey were major deficiencies that not only hurt tl
overall educational objectives and experienceHerresidents but also had a direct impact on pateme.
To be blunt, | couldn’t believe what | was seeinghis subject alone is enough for a lengthy lett
however, it serves as the beginning of my problentis this institution and particularly the Chairmand
Residency Program Director of the Ob/Gyn DepartmenShawky Badawy.

Having spent my first year out of residency in Rester, | became quite familiar with the ins ai
outs of their training program, which was comgiete line with my own experience. In additioas a
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department member at my admitting hospital, it s@®mmonplace for resident and residency issues tc
discussed amongst attending physicians in an aemf There was a mandatory monthly departmer
meeting where the sense of camaraderie and acgmunt was what | had come to expect and resj
for that matter. Now, nearly six months at Croase having witnessed and experienced the egreg
deviation of all that had been imparted to me thhmut my own training, | felt compelled to speak
since my own patients’ care was being affected.od of the department meetings, | warily and phlit
brought up five or six of the most evident issue$.was, first of all, difficult to bring about aengaging
discussion since only a fraction of the departnseattendings even bother to show up for these appa
non-mandatory meetings. My concerns were esshniaished off with the response from the Chairm
being, “does anyone have anything good to say attmutresidency program?” | couldn’'t believe
considering what | had just described as havingegam within his program. | essentially felt asugb
his attitude was ‘how dare you come into my depariand question my program’ without so much
giving credence to anything | had just said. Isvaéso clearly evident that no one was going t@lspgp
against such commentary regardless of the legignofany issues. | was new and expected this to
tough to impart, but didn’'t realize how insignifidamy opinion was, in addition to the impact th
meeting would have on my future with this man.

Another six months went by and I, again, could sibtdle with what | was experiencing with th
residency. | had been at the hospital for a yetir my abilities and most importantly my demeansiaa
attending physician clearly established with aditthhad worked with. This time, the Chairman mst
issues with downright anger. Frankly, this was ¢iméy forum | felt comfortable raising these issue
given such responses. A fellow colleague who haideéd under Dr. Badawy pulled me aside afterwa
and advised me to avoid the Chairman. Apparehti/history with the residents has been descrilsec
dictatorial. If there was an issue with the restdebring it up with them on an individual bagis, said.
This is what | did, only further to my detrimenA few residents must have gone to him after | esged
disapproval on the how they were caring for mygras. Dr. Badawy immediately padded my hospi
file with disparaging letters about my person andpletely mischaracterized my relationship with tl
residents. One resident told me that he actuallgd a meeting to ‘warn’ them all about me. Winmathe
world had | done to this manRever did heever speak to me about the concerns | had about rassdes
or the specific incidents that prompted me to spekight to them. | even called his office dihgethen
individual issues with resident care arose, onlyéeer receive a response. Again, as chairman of
department and residency program director, the ermiscof one of his attending physicians didn’t erat
and once more fell on deaf ears. From this pamtamy contributions | would try to make in depagtin
meetings were met with complete disregard. Evergth have ever brought up, alongside the resid:
issues, has been in the spirit of making the depart better, drawing on my own experiences &
principles. While significant, they are beyond #w®pe of this letter. In summary, this man, aaw it,
despised me because | wanted to essentially hgdpira matters and make it a better and safer [itace
patients, residents and attendings in pursuit@fttactice of Obstetrics and Gynecology.

This above historical perspective of my persoredlidgs with this man and his department ¢
critical in understanding what | am about to elab®ron below. In the four years | have been a neen
of the Obstetrics and Gynecology department at §&ddospital, | have delivered over 500 babies &
have done hundreds of major and minor gynecologigisal procedures. | have one of the lowe
cesarean section rates in the region and my coatiglic rate on both the ob and gyn side of things
virtually non-existent, despite having taken on gnhigh-risk and complicated cases. In additiohave
repeatedly demonstrated specialized skill in theasrof operative vaginal delivery, vaginal bree
delivery and operative laparoscopy. Perhaps mstmateworthy characteristic is that | do not sheié




with anyone and in fact look forward to deliveriai of my obstetrical patients. This has been t 1
foundation of my practice from day one and speailfjcwhy many of my patients come to me. | am ve
proud of my accomplishments, as they are a testamoemy training and to my parents for havin
instilled in me the sense of compassion, work edhig the unrelenting pursuit of excellence in etreng

| do. Anyone, with whom | have worked, includingsidents, nurses and even the housekeeping :
could corroborate these facts and | have long hmafraid to let my record and case history speak
itself.

On September 16, 2001, | was involved with a @glithat resulted in a stillbirth. It is crucial t
understand the specifics of this case, so as toeajgpe the substance of my grievance. | apolofgize
how clinical my account will be but it is necesstrydo so. And importantly, the medical recordsus
every single thing detailed below. This delivenyalved a patient that was expecting her first bal
Throughout the course of the gestation, as withtroases, | became close with this couple. After
completed weeks of gestation, this patient was segaral times in the office for false labor. SVves
having such painful contractions that she couldgattany relief or rest for that matter. This éspite no
change to her cervix; a common yet frustrating dood of late pregnancy. On September 12, 200&, :
presented once again to the office, now 36 5/7 wegdstation. In addition to persistent painf
contractions, she now was suffering from cellulitis her right lower extremity. She was therefo
admitted to the hospital for IV antibiotic therap$he had a good therapeutic response and wasdstart
subcutaneous Heparin therapy for prevention of deep thrombosis given multiple risk factors
including an infected, markedly swollen leg, a nesthmaternal aunt and maternal grandmother all avit
history of DVT, and the fact that she was pregraart relatively bedridden. On September 15, she \
clinically stable with regards to her leg. Howeule entire time she was in the hospital, sheicoad to
have painful contractions that were repeatedly dwmied in the medical record and that requir
periodic doses of Tylenol with codeine for relidh addition, there are two separate notes degpthat
she was now having bloody show, which is a physiclaeclaration of cervical change, specifical
softening and thinning, resulting in the releas¢hef protective mucus plug. And in fact, on Sejtem
15, a cervical exam revealed that for the firsitim over a week of contractions, she was now alivwas
centimeters dilated and her cervix was indeedaudtthinning. But most significantly, she was hing
in bed from the pain. This patient welgarly in early labor and therefore was transferred bmiaand
delivery, now at 37 2/7 weeks gestation. Sendergiome was not an appropriate clinical option.

Once in Labor and Delivery, her water was brokad aventually received a small amount
Pitocin to reach full dilation of her cervix. Shad earlier received a labor epidural and the fetalt rate
tracing was reassuring throughout the entire pgce®nce completely dilated, it was noted that |
baby’s head was in a straight occiput posterioitposand a plus one to two station. What this nsig
that the fetal head was in a position whereby #oe fwas up towards the ceiling. As a result, #edh
diameter that needed to negotiate her pelvic outdet significantly wider than if the face were loak
towards the floor. In general, when a patient dgetdull dilation and the fetal heart rate traciigy
otherwise reassuring, this scenario is the numlyer @ason for cesarean section, citing failure
progress. In addition, at this time, the fetal rheate tracing now revealed the presence of ripeti
variable heart rate decelerations. By definititims type of heart rate finding is the result ofhilcal
cord compression, most commonly from the cord baraund the neck of the baby, (nuchal cord).
fact, a nuchal cord can be a normal finding in 083% of successful vaginal deliveries. In thiseza
however, the decelerations were classified as nabeléo severe in nature while the overall tracitid) s
indicated a healthy baby. However, the naturabhysof such decelerations, if left unchecked cwuae,
presents a significant risk of fetal compromise.




A clinical decision had to be made. It was novtha middle of the night on September 16, a
the patient had been laboring all day and reallywatk for that matter. She was looking at pusHiorgat
least two hours because of the fetal head pos#iahthe fact that she had not delivered befored £
given her level of exhaustion, it was questionatitether she would have made it. But more impotan
since there were the above described deceleratibribe fetal heart rate, the baby would not ha
tolerated the time it would have taken the pattenpush, even if successful. Therefore, the pated
husband were counseled and consented to the okl obstetrical forceps to rotate the fetaldhiea
the more favorable position, with eventual delivaiged by conventional forceps, so as to expetie
delivery. The American College of Obstetrics angh&ology, (ACOG), has indication guidelines foe tt
use of operative techniques to effect deliverywas completely within these guidelines, on more thiae
item, to offer this as a legitimate means to adlthe situation. Furthermore, this is a procediag up
to this point, | had performed at this institutiomore than a dozen times in the preceding two ye:
Everyone had been successful without so much asasick on the baby. In fact, during my time
Crouse, | had performed nearly fifty forceps daiiee overall, with absolutely no complications aid
perfectly healthy moms and babies. | had unassglynastablished myself amongst the nursing stadf
residents as one attending completely capable df stherwise difficult procedures. And as a redult
spared many women the likelihood of a cesareamosect

| need to bring up this clinical history becausakie the use of obstetrical forceps very seriausly
am exquisitely sensitive to the relative controiareature of their usage. Historically, when dis:
properly, they offer the obstetrician a powerfuldality to a safe and effective delivery. Whendtmct
residents on such practice, there is one thingishatide clear. An obstetrician has absoluteljpuginess
ever using them unless they are utterly and unegaily certain as to their placement and operatibn
bring this conviction to the table every time | daythem.

In this case, the application was no differentthay other rotational procedure | had performed
the past. Typically, the placement of the indiatifiorcep blades offers the greatest challengeusndlly
takes several minutes before absolute accuracghig\eed. Here it took approximately seven to eic
minutes to place the forceps properly before theyewengaged and the rotation attempted. Durirgy -
time, the fetal heart rate electrode, that had loeetine scalp of the baby, had come off while apglyhe
instruments, which is a common occurrence. Agtia, baby had looked reassuring heading into
procedure and there was no overall concern as tioeidlth. Therefore external monitoring was iz
Two attempts to rotate the head clockwise were nimdeeen the every two-minute contractions.
unable to rotate in one direction, it will custoimhago the other way, as there is an inherent fietiex to
do so when prompted. However, given the time fraxhéhe procedure and the relative difficulty i
maintaining an accurate fetal heart rate tracirgptéd to abandon the rotation and deliver the ballye
straight occiput posterior position with the aidcohventional forceps. This was avoided initigityas to
reduce the risk of trauma to the patient from aglivg with the head in this position. The fetahtiavas
brought to a crowning position and the forceps thmmoved. An episiotomy was performed and t
patient delivered the head with the next contracti@Vith delivery of the head, | noted the tightesthal
umbilical cord | had ever experienced in the sdviir@usand deliveries either performed or attendid.
had to be slipped over the body with completiothefdelivery. Immediately upon delivery, the baigs
pale and limp, which was totally unexpected. Thematal intensive care unit team quickly adminesiet
resuscitative efforts to the baby, to no availr $@me unexplained reason, this baby went fromtingah
the monitor to stillbirth. | was devastated to shg least. The patient was out of her mind and v
wailing along with her husband and other family nbens in the room. While the patient anguished
was squatting against the wall with my headny hands from total disbelief. Not eagerdpair the




episiotomy under such circumstances, | called ugan in-hospital attending and asked if he cot 1
perform this ten-minute procedure for me. He amausly and understandably obliged.

The scene eventually calmed and | began piecigether any and all information so as to provit
an explanation to the family. Within an hour weenthe following. First, there was no apparentirirta
to the baby from the delivery itself. Second, l&bory evidence and the resuscitative efforts riedes
severe anemia with a loss of more than two thifdkie baby’s blood, which is what proved fatalhirm,
the placenta delivered immediately after the balijilout any provocation and was without any eviden
of hemorrhage or premature separation. Fourthhahg’s pH immediately at delivery was a normab7.z
but within minutes of resuscitation, plummeted t816resulting directly from the lack of blood atte
provide oxygenation.

The in-house attending that night is one of thepital’'s high-risk obstetricians, Dr. Robel
Silverman. He and the neonatologist did a curseview of the case immediately following the detive
and discussed with me their certainty that thedpscor | had nothing to do with the outcome of tase.
While this was comforting at the time, | wouldnést until | had every bit of scientific evidencediaw a
complete conclusion. Within two days, | had reediword from the medical examiner that the ba
exhibited absolutely no trauma or evidence of maébleeding to account for the massive loss obdblo
which was the likely cause of death. An officiat@sy report would otherwise take several weeks
complete.

The big question remained, ‘where did the babyso8l go?’ Every bit of pathologic anc
physiologic evidence pointed to one thing. Theara irare event that can occur with an extremelst ti
nuchal umbilical cord whereby the baby can litgrglimp its blood into the placenta with an inabifir
it to return to the baby. This is a direct reqflthe physiologic properties of the umbilical carelssels
themselves. The two umbilical arteries that bihgpd from the baby to the placenta are musculdr :
therefore more resistant to compression, wherdas, single umbilical vein is flimsy and easil
compressed. In this case, as the baby’'s headrg=st¢oward delivery, the umbilical cord was sutgdc
to such compressive forces that the umbilical \y@icame so occluded that there could be no retuitmetc
baby of its own blood. This is such a rare etbat up until then, | had not only ever seen a cdse |
and others, | posed, had never even heard ot official autopsy report, reached this same amiah.

| was in constant communication with the patiemd &er family about the scientific findings a
they developed. They harbored no ill will towanti® despite the obvious outcome, because of
strength of our relationship and my absolute hgnaebbut the situation. She remains my patientytoc
and her mother has even made me her doctor.

The following is the substance of my complaint dagpreciate allowing me to provide the abo
lengthy history in support of my case. On Septan2de 2001, | received a phone call at nine o’clpok
from Dr. Badawy telling me that he was immediatelispending my privileges to perform any and
operative vaginal deliveries, including vacuum stesl deliveries, because of this case. He staiztd
members of the department’s quality improvement rogtee reviewed the case and he was taking t
action. His account of the case from admissiordeébvery was terribly inaccurate and despite n
objection and attempts to provide clarification st only the facts but on the cause of death, heldvc
have none of it and smugly maintained his positibimmediately began efforts to challenge thigaarct
through the hospital’s bylaws. Such an actiondtwoocripple my practice of obstetrics. In additithere
was to be a six-month prospective review of evdasteirical admission | brought to the hospitalyed
as some objective to ‘properly’ educate me on geaf forceps.

| was very upset, as there was no due processeocaluse for this action. Not once did anyo
from the QI committee or Dr. Badawy, himself, es# down with me and talk about this case, meine




to this day. It is his responsibility as Chairm@anafford me this right, especially when levyingcku
sanctions. He even had the nerve to speak abese thghts shortly after this action, in one of tl
department meetings. Ironically, the subject of d@mmittee reviews just happened to come up.
therefore asked him to explain, to the departmia,process by which such reviews are carried ¢
knowing what had already happened to me. He cootcand would not provide any specifics as to t
process when pressed to do so. However, he adgnsated that he “always” sits down with th
attending to discuss, in detail, any case or i§saaght to him before rendering a judgment or amni |
was flabbergasted, but then again, not surpri§dere was no way he was going to talk to me abast
case because he finally “had me.” And he certamasn’t going to be a gentleman and scholar
handling it.

| would soon find out the ramifications of his actibeyond the mere inability to do a forcej
delivery. Whenever a physician has any suspermioavocation of clinical privileges, it sets ofthain
reaction of reportings that poses a potential thteatheir career and reputation. Specificallywas
reported to the National Practitioner Data BankPID¥), and the New York State Office of Professior
Medical Conduct. Additionally, | have been forctxd provide a written explanation to participatin
insurance carriers as well as any institution withom | am affiliated. | have even been deni
participation with one insurance carrier as a ttestihis has only compounded my resolve in sednad t
these actions not go unchecked. | even receivead,aa while back, from someone at the OPMC where
| was not only willing to speak to any of the issueencouraged them to please look into the matter

| was forced to retain the services of an attoraag began the long and arduous process
challenging this action through the hospital’s MedliExecutive Committee. This is the very comnaitt
that upheld Dr. Badawy’s recommendations to take alstion in their October 16, 2001 assembly. (
this date, Dr. Badawy presented a written docuroéhis case review whereby he not only misconstrt
the facts, he in essence states that | killed lialsy by using forceps in a completely inappropreate
unindicated manner. In addition, a second revieauthent was submitted by Dr. Ronald Stahl. Ha s
private practice and is on the Ob QI committee. thilWithe past two years, he was appointed, by
department, to a newly created position of “Direatb Low Risk Obstetrics.” The only thing | know
about this event is that it was a very politicabgess fraught with much bad blood between pari
seeking the position. His review is much the samdr. Badawy's, however, Dr. Stahl takes it up:
himself to offer up further commentary that is naty clinically feeble, he goes one step furtheidiaying
to disparage the fact that another doctor repahiecepisiotomy, citing my emotional instability lreing
able to handle a difficult and complicated casen @therwise healthy baby had just died for 1
immediately apparent reason. | chose not to repaipatient’s episiotomy, given the scene in tham.
| was neither incapacitated nor incapable of tagair. This commentary was in such poor tasteildrot
believe it. Interestingly enough, this would net the last | heard of this diatribe. In essenvesé two
documents, that were submitted to the hospital’slivdd Executive Committee adficial departmental
reviews of this case seeking to levy sanctionsrsgane, are not only an embarrassment to all gha
clinical and scientific, they are an abominatioNonetheless, when you have a committee of ot
department heads who, admittedly, know little abalgtetrics, this relative ignorance, as | havenibu
out, is easily exploited. They basically reitecaverything that was offered to them in upholdihg
recommendation for suspension. And as far as mm®w, | was an incompetent and imminent
dangerous physician.

Following the suspension, Dr. Badawy made absglutelarrangement on how to deal with ar
obstetrical scenario | might find myself in wherdeps or vacuum would be indicated for either
emergent delivery or to avoid a patient bdorged into a cesarean section. Unfortunatefperative




vaginal deliveries are not something that is foeabée and therefore any obstetrical situation co
present a potential for their usage. And surelyugh, one such situation presented itself withenftrst
month. Rather than subjecting one of my patiemis inajor surgical procedure, | approached theatin-
faculty member for that day and explained the simaand what | wanted to do. Here | am a boe
certified physician in my specialty that arguablsimore experience doing these types of delivénes
anyone else in the department, having to essgntiafiend my case and seek supervision. If myualit
here seems coarse, it is directly the result ofptbstion | had been put in with not only my patgebut
with the staff with whom | had worked so hard ttabtish the confidence and faith in my ability. M
standing in the hospital was hurt very badly, beeahe majority of those who had heard of the ease
the disciplinary action never had the luxury of Wireg the true facts. | even had one of my obstakri
patients, at that time, confront me one day indfice on how | had killed a baby at the hospitaihw
forceps. This is after a friend of hers, a nurs¢he Neonatal Intensive Care Unit, told her wiet kad
heard. | illuminated the facts, she was satished she went on to have a successful pregnancy
delivery, ironically requiring forceps due to fethstress.

The above faculty member agreed to stand in th& bathe room to oversee the procedure a
then write a note in the chart. He wasn't thrilleith having this put on him, and rightfully so.eldtated
that there had not been any briefing by the Chairoahow to deal with such issues. He observed,
baby was delivered without a mark, and the motiirinscathed. In fact, several more forceps stna
presented themselves throughout the six-month ¢ghdolbowing the sanctions. Incredibly, three oéi
involved having to perform the specialized rotasilbprocedure that | had been labeled a dangerimgdo
With each case, | had to solicit the approval & ¢m-call faculty member for that particular dajhe
only resistance was the fact that they were pibis position. There was absolutely no reservatiat
the job could and would get done. Each time theyewasked and then denied that they had been g
any directives on how to deal with this issue. siated, one faculty member specifically approadded
Badawy for an answer. Nothing was ever done amtdived no written communication as to how tf
was going to be handled. Since a functional mashamo deal with the situation had essentially be
created out of necessity, it stayed this way ferdix months.

In March of 2002, the autopsy report was finallyidable and the conclusion, as stated previous
showed absolutely no trauma to this baby, espgdialaccount for the stillbirth. The medical exaeri's
final assessment was an umbilical cord accidemis Was the certified exculpatory evidence my atgr
and | were waiting months for, so as to schedukeaing to have my record cleared, specifically t
NPDB reporting. Just prior to this report, when kreew it was about to be released, | met with [
Badawy in an effort to try and settle this mattearmto man, based on nothing but facts and scieNoe.
only was he unwilling to hear anything about it thhanner in which | was treated was nothing shbrt
impudent.

In addition to requesting a hearing in front of Medical Executive Committee, we immediatel
called for a voiding of the NPDB report in a efftstavoid creating a circus of the matter. We daked
a meeting with the hospital's attorney and the R¥esident of the Medical Staff, Dr. Mary Beth McCa
They stated that they didn’t have the power to \tbi report, which was contradictory to the experge
of my attorney, who has exquisite experience ia thiea of healthcare law. In addition, Dr. McCQelt
the audacity to state that if they voided the regbe hospital would have to answer to the Statm aheir
actions in doing so. It was now clear that thepitak was trying to save face on something th
absolutely knew was wrong, at the expense of myenamd reputation. In addition, my attorne
guestioned them on why the NPDB report had contn@ier nine months, to represent the fact tha
complete suspension of privileges had been leyiaich was the original intention), when in realibey




knew it turned into a restriction with supervisias detailed above. They had no answer, but wahan

week, the NPDB report was magically amended tcecefthis actuality. Interesting how they cou
change a reporting, which still was based on thermenendation of the Medical Executive Committee t
somehow couldn’t void it altogether. It was stgica move on their part to offset their previous
unrecognized liability on the issue.

Also in March of 2002, the six-month prospectiveiea/ of all of my obstetrical admissions wa
presented as a report to the department. Thistinagreation of Dr. Richard Aubry, another facul
member under Dr. Badawy, and also on the Ob QI dtiesen He is a grand-fathered-in perinatologi
that has been with the department for decades.pdigonal dealings with this man had been straibet
best. One day in 2000, he actually called me abffige and essentially demanded that | consult bim
a triplet pregnancy | had in the hospital with pret labor. This was completely out of line analitely
let him know it. There was never a problem witis gpatient that warranted such an action. Nowdp@in
the position of scrutinizing my every admission,degtainly took advantage of it. Again, througmhi
this department produced an official document tlwtonly lacks any modicum of clinical foundation;
proves once and for all that they categoricallyvkitieey were wrong by sanctioning me in the firgtogl.
He cites threenajor deficiencies in his report, fascinatingly, all tieg with rotational forceps deliveries
There were no criticisms of the deliveries themsglgecause they all went flawlessly. | was conain
for inappropriate indications for the use of forsgpertaining to these deliveries. This was absi
considering the clarity by which the medical recdedailed the cases, especially at a time whereWwk
was being watched. But even more amazing wasatttetiat, in order for me to have been able tohdo
procedure in the first place, it had to be approaed overseen by one of their own departmentaltfiacu
And what was the action of the department uponivegesuch a damning report of my activities wiktet
exact type of delivery | was sanctioned for in tinst place? Within a week, as the six months naw
up, | got all of my privileges back to perform ogeve vaginal deliveries without a single restocti

We were finally granted a hearing date in fronthed Medical Executive Committee last montl
August 2002. It was a little unorthodox to be aactthg such an event almost a year from the irgiti
event and nearly six months after | had my privkegeinstated. My purpose was to clear my recodd .
to expose the egregious actions of my departmehe first of two sessions was on tHe 6Mlinutes prior
to the hearing, my attorney detailed me on a piteséttiement offer being put forth by the hosfsta
attorney. They could now magically void the NPD#part but there would remain a disciplinary actic
that would still require future disclosure, suchttiny record would continue to be marred. My aiggr
strongly advised me to consider it because from duperience, Medical Executive Committe
proceedings are not held to the same standarccasraof law. He stated that regardless of howngjr
our case was, we would be asking them to overtuiellew department head and themselves, for tl
matter. Believing in the spirit of truth and saen my principles in this affair would take abselu
precedence, so | declined and headed into the twmand

The hearing was held in two separate sessionsgesixtlays apart. What | withessed al
experienced at these proceedings is nothing sHalisgusting. Dr. Badawy was the first witnessis H
evasiveness of the issues and obvious inabilign®wer the most basic clinical questions regarthig
case even made me uncomfortable. Surely, it wasagievident to the others in the room. He whkeds
flat out whether or not my use of the forceps cdubes baby's death. Knowing the truth of the ragthe
answered, “no.” When asked why his report to tHeQvbn October 16, 2001 essentially stated thad,| ¢
indeed, cause the death of this baby, | got my glisnpse of their dishonorable strategy. He resjsal
by saying that my privileges were suspended becawsas an imminent danger to patients for tl
following reasons. First, there was no indicatior delivering this patient in the first placecsnd there




was no indication for the use of forceps and thirdias a danger because of my emotional instabili 1
The latter being emphasized beyond any comprehlendieasure of decency. He then went on to
about how he handled the makeshift supervisory ablie faculty members during the sixth months
the suspension. He proceeded to confabulate in aumanner so as to avoid appearing ignorant
guilty of perpetrating a lie to the Medical ExegetiCommittee itself. Unable to do a complete aesto
his testimony, every word of it was documented Isyemographer.

The next person to testify against me was Dr. Aulddpon cross exam, his demeanor was gt
hostile. Again, the crux of their argument wasueed on issues having nothing to do with my abtbty
perform an operative vaginal delivery, which is whavas disciplined for in the first place. Thei
emphasis was that | had no indication to inducepéient and that | was again a danger to patie
because a colleague repaired the episiotomy. Henvewhen Dr. Aubry was asked flat out whether t
forceps caused the death of this baby, he answéyesl,” Taken back by this and knowing the exe
science of what really happened, | asked him taga@eprovide a physiologic explanation of how tr
could be, in the face of a completely contradictauyopsy report, medical record and testimony ffam
Badawy himself. This man proceeded to put forthrtfost counterfeit explication | have ever heakdd
he knew it. The distressing thing was, those whated to believe him, did. It sounded clinicab, #r
all they knew, it was valid. In truth, he manipelh several obstetrical facts to create uncertamtye
minds of the committee in regards to my case. 4 waagainst a senior attending who was cleveiitygoe
deceitful to his fellow physicians. Sadly, | wag tonly one in the room who knew what he was doing.

| then asked him to tell the MEC about anothenaeli in the department that involved one of tl
faculty members, within that same year. It wasasecwhere this doctor used forceps on a baby
directly caused a fractured skull. In fact, shd haen at the center of several bad outcomes beguast
few years that had prompted the obligatory departatenquiries. Following this fractured skullwas
told a huge departmental investigation ensued, @mythere to be no action taken. No limitation «
suspension of any privileges was imposed. Despésg on the committee that handled su
investigations, he testified that he “didn’t rectde case.” Again, the full extent of his testimomas
recorded, word for word.

Following this utmost display of integrity, Dr. 8drman was next to berate my character. He
the director of the Regional Perinatal Center whs hever bothered to become board certified in
subspecialty, despite the obvious loss of acadenedibility to this department and residency progra
Also a member of the QI committee, he sung the daime as the others. Again, he was the doctor v
sympathetically patted me on the back and said teldvgladly do the episiotomy repair, amidst tt
horrific scene that evening. He also concluded thght, as detailed in the case presentation,dl |
nothing to do with the outcome of this delivery.h#% asked about this conversation, he suddenlydcc
not recall it. Having lost all respect for thismand somewhat unclear as to why he was now tdkisg
position, | quickly moved onto the witness | hadstioeen waiting for, Dr. Ronald Stahl.

Dr. Stahl’s review of the case was the main fodusip questioning. In addition to the facts of tr
case being inaccurately detailed, his conclusiosplayed an unspeakable lack of clinical acume
Remember, this man is the so-called “Director ofwLBisk Obstetrics” at this hospital. Among hi
conclusions, as with the others, he continuouslintamed that the standard of care had not been
with the use of forceps without first letting thatignt push. While this sounded legitimate to ¢himsthe
room, ACOG'’s guidelines gave me every right to hpueceeded in the manner that | did in this ca
Please refer to the clinical indications detailbd\ee. There is no absolute rule or law in obstetthat
states an obstetricianust allow pushing in order to perform a forceps delyyespecially in the face of ¢
maternal or fetal indication which was the caseher




Dr. Stahl was unable to legitimately justify why aoe had ever talked to me about this case. T
is despite his own admission that he was uncleaeogral points of the case, including the indaafor
the forceps as well as the exact mechanism of hewdrceps were used and the timing of their usa
He also continued to maintain the department’seiditly fraudulent stance that |1 had no indication f
inducing this patient in the first place. As sthtbove, this patient was clearly in early labothat time
she was transferred to labor and delivery, as l@étail throughout the medical record by not onky, fout
by the nursing and resident staff. | pressed hemy \hard on this subject, which left him dumbfouthd:
and unable to maintain continued justification bistposition. He even condemned the fact that
patient’s use of Tylenol with codeine was excessoanpletely discounting the fact that she wasan
much pain from uterine contractions so as to reqitim the first place. He chose to take thisnséfl
position despite there being a legitimate ordethenchart that is consistent with the standardaoé ¢n
regards to the use of this medication. When askedplain his use of the term “excessive”, he dowdt
even point out how many doses and overall pills Hweived. In fact, she only received 16 out of
possible 36 pills during the time of her admissi@iore being transferred to the delivery unit. tkerr,
his analysis of the baby’'s anemia and pH findingsseé weak, it clearly illustrates his incomple
understanding of the case. And he is also thendremade a written point of criticizing my emotionis
that evening by citing “significant concerns regagdDr. Caputo’s ability to handle stress.” I'vieeady
been clear on this admonition. His transcribedirtemy would provide all that is needed to revdwd t
exact points of my objection here.

In addition, the department sought the expert opinof an independent reviewer from th
University of Rochester, named Dr. James WoodsWiile Dr. Woods is extremely critical of this eas
especially me, | have a great deal of respectdar he approached his review. It is clear thatshe man
of science and truth. However, not only is hiseevbased on inaccurate data, he is the first toitaithat
he could not answer many questions given the irdition provided to him. | desperately wanted té& te
to him at the hearing so that he himself couldteeeveracity of what really happened. Unfortungtbe
was not available for any of the dates selected st of holding a third session so that he cdadd
guestioned, | elected to forgo this opportunitynot only, the interest of time but more importgritie
blatant facts of this case.

It was now my turn to present my case. My onlyne#s was Dr. Richard Waldman. D
Waldman is a board certified Obstetrician/Gynecistom the Syracuse area. What qualified him as
expert is the fact that for years, he served ogpegial committee, commissioned by the American &gl
of Ob/Gyn itself, in the area of case reviews. Wkes a member of a team of doctors that trave
throughout the country evaluating an array of casdasoth obstetrics and gynecology. When asked
speak to this case, his conclusions were very dedrhe didn't hesitate to express his viewpolté. also
submitted a written review of this case where iewdent he gives respect to facts and science.
testified by denouncing the department’s assettan this patient was induced when she was, notdo
in early labor. In addition, he was very disappngvof the criticism founded on the episiotomy issiHe
poignantly described a personal experience oftas pput the emotions of my case totally in perspect
He was also quick to point out that despite theadepent’s rhetoric on the induction issue, thieas why
| had my clinical privileges suspended. While eespnally doesn’t use forceps and finds my utilarat
somewhat bold, it plainly doesn't rise to the leeélsuch actions by the department. | was actue
flattered to hear him say that my ability with tfeeceps is what enabled this baby to be delivered
expeditiously as it was. As to the ridiculous ttyeput forth by Dr. Aubry on how the forceps dilgct
killed this baby, he referred to it as utter norsgen Clearly | view his testimony with bias towardyg
case, however | admire him for his professionalérd deliberate manner in dealing with the actuality
what really happened.




Finally, | had the opportunity to present the cotrease to the MEC. With greater detail, | ga i
essentially the same account as described in trag@ghs above. In addition, | provided a diagadm
how this baby physiologically bled to death, inawn placenta, as it descended in the pelvisusecaf
the increasingly tight nuchal umbilical cord. éditogether the autopsy report, the medical re@rely
laboratory study, and the pathology on the placemiarove my case beyond a doubt. | also pointed
some of my history with my detractors as well asatiyical history within the hospital along with wh
was as a person. | knew that some on the MEC kad put off by my approach to the witnesses an
addressed this with them. Knowing how angry | mate appeared to them, | asked them not
necessarily like me but to put themselves in mytmrsso as to understand my reproach. | welcoaled
guestions and criticisms from the members in atiand. | wanted them to scrutinize me in much thg v
| wanted them to scrutinize not only those thatttlid to me but the process as well. Despite nitaa
one of them commenting to me afterwards on the gobd did, two weeks later | learned that the
completely upheld their original ruling, siding wieverything put forth by the department. | shduwdge
known.

Perhaps by reaching this ruling, they felt it woplat this issue to rest, once and for all. | a
certain one of the prevailing arguments, as preshoaluded to by Dr. McCall, was to the liabilitiyatt
would be created if any changes were made to tiggnal decision. Again, | refuse to have my reco
forever stained because of dishonest behavior@padit of professionals appointed to uphold thegnty
by which such institutions and proceeding are ssppoto conduct themselves. How could tt
department justify what it did to me without so rhuas a shred of evidence and not act on another
directly caused a fractured skull of a baby? Add/was it that after my case, a special sessigheoQI
committee was purposely called to review it? AmdQl committee reviews are supposed to |
anonymous, then why did everyone during this ‘splesession’ know it was my case? | am a fir
believer of case reviews for the maintenance ofityuand competency within any healthcare instanoti
There must, however, be some level of due proahss,cause and at least an infinitesimal degree
integrity.

Believe it or not, | like practicing at Crouse Haapvery much for many reasons and maintair
level of popularity with those | interact on a réggubasis. Those who know me appreciate whatndst:
for and that’s quality in everything | do. | amgwever, ashamed to be affiliated with the leadgrshithe
Ob/Gyn department for obvious reasons. My entreily has been put through a lot because of this ¢
and the resultant conduct of Dr's Badawy, Aubryy&man and Stahl. My mother, a nurse for mora tr
forty years, has taken it very hard. While on tewel she wishes | just let them win and move ¢ ¢
understands the purpose for why | cannot. | hbpeléngthy account has convinced you as wellavieh
not only myself to face but also my four childreHow can | teach them the virtues of right and wgro
without validating these things myself? This mayne across as a bit self-righteous, but that is ho
was raised and will continue to be until | am dead buried.

Therefore, | plead with you to investigate thisecasd the actions of this hospital, specifically tl
Department of Ob/Gyn and the four individuals narhedein. The following are the specific areas
inquiry that beg to be revealed. What is the psedsy which departmental reviews are conducted? V
wasn't | ever involved? What is the history of eaeviews and disciplinary action within thi
department? What factual basis was there in tisé lace for such sanctions against my practick
record? How consistent is this action with otheéicomes within this department? What level ofgnits
was maintained during the testimony of all thatipgrated in the MEC hearing? How could the haapi
summarily change the NPDB report without the recemdation of the MEC, while they concomitantl
asserted they could not void it because of anytemtisnechanism? How could the MEC uphold the
decision in the face of overwhelming evidence astimony to the contrary?




| would also encourage just as much of your anslisibe directed towards me, including all «
my cases, if needed. For fear of sounding scandalthis department apparently has a history
unscrupulous behavior, such that many quality pigss have left for other area hospitals, unwilling
put up with it. 1, hereby, stand firm in conframgi such deeds, which is what | contend is the ratitn
for the extent of their actions. While Crouse Htadpitself, remains financially bankrupt, perhass
case can bring about enough enlightenment of tbeseal issues such that it doesn’t become mora
bankrupt as well. Thank you for the time and petérequired to not only read this complaint but
absorb it. | very much look forward to a response.

Very truly yours,

James R. Caputo, M.D.
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DEPARTMENT OF HEALTH

433 River Street, Suite 303 Troy, New York 12180-2299
Antonia C. Novello, M.D., M.P.H., Dr. P.H. Dennis P. Whalen
Commissioner Executive Deputy Commissioner

October 1, 2002

James Richard Caputo, M.D.
739 Irving Avenue, Suite 300
Syracuse, NY 13210

RE: Physicians @ Crouse Hospital
OPMC # 02-09-4875

Dear Dr. Caputo:

The Office of Professional Medical Conduct has received your September 17, 2002
correspondence. This office is responsible for investigating allegations of medical misconduct
by physicians and physician assistants.

This matter has been forwarded to our Syracuse Area office for investigation at the
address below. For any questions regarding this investigation, please contact that office at:

NYS Department of Health
Office of Professional Medical Conduct
Central Field Area Office :
677 South Salina Street

Syracuse, New York 13202-3592 W
N: Pauline Frazier=
Program Director
W (315) 4267607
pBhe™ T e D
Thank you fof bringing this matter to our attention. /

| I'& ‘B{,' Sincerely, _{_(ﬂ” M [gl/l "E/
Dol B

o Cnn
J.M. Carey
Office of Professional Medical Conduct



James
Exhibit B2

James

James


Exhibit B3

SMITH, SOVIK,

KENDRICK & SUGNET, P.C.

ATTORNEYS AT LAW

250 SOUTH CLINTON ST., SUITE 600
SYRACUSE, NEW YORK 13202-1252

FACSIMILE: 315-474-6015

315-474-2911

INTERNET www.smithsovik.com

MICHAEL PAUL RINGWOOD
Voice Mail Extension 121
mringwood@smithsovik.com

August 9, 2004

J. M. Carey

Office Of Professional Medical Conduct
433 River Street, Suite 303

Troy, NY 12160-2299

Re:  OPMC #02-09-4875

Dear Mr. Carey:

JOHN TIMOTHY SMITH (1902-1964)
NELSON J. SMITH {1923-1967)
MARTIN F. KENDRICK (1917-1983)
LAURENCE SOVIK {1504-1958)

WILLIAM E. SUGNET, RETIRED
JAMES A O'SHEA, RETIRED

LAURENCE F S50VIK
JAMES D LANTIER
MICHAEL P RINGWOODD
KEVIN E HULSLANDER
ERIC G. JOHNSON
STEVEN WARD WILLIAMS
MARY KENDRICK GAFFNEY
JAMES W. CUNNINGHAM
ROBERT P. CAHALAN
GABRIELLE MARDANY HOPE
KRISTIN L. NORFLEET
PATRICK B. SARDINO
KRISTEN M. BENSON
JENNIFER L. PLOETZ

J. WILLIAM SAVAGE
DAVID A. D'AGOSTINO
KAREN M. RICHARDS
NICOLE M. TRUE
MATTHEW H. WOODARD
DANIEL E. DYER

[ am representing Dr. James Richard Caputo to the extent that he is the subject of
investigation through your offices regarding a number of patients he cared for within the context

of his OB/GYN practice.

During the course of interviews related to those investigations, Dr. Caputo wrote your
offices on or about September 17, 2002 with complaints of his own regarding Crouse Irving
Memorial Hospital, its OB/GYN residency training program, and other activity of that institution

impacting on his practice.

You wrote back to Dr. Caputo by letter dated October 1, 2002 and apparently an OPMC
claim number was assigned to his complaint as described above. Dr. Caputo has become
somewhat frustrated by way of the fact that he has heard little if nothing regarding the complaint
he made and the investigation that he asked be conducted. To that extent he asked me to inquire.

I do so via this letter.

Would you please be so kind as to review the file regarding the claim number referred to
above and to write both myself and Dr. Caputo regarding the status of the investigation regarding

the same.
Very truly yours,

Michael Paul Ringwood
MPR/csw
e James R. Caputo, M.D.

ALFA

AMERICAN LAW FIRM
ASSOCIATION
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@ Bl DEPARTMENT OF HEALTH

Corning Tower The Governor Nelson A. Rockefeller Empire State Plaza Albany, New York 12237

Richard F. Daines, M.D. James W. Clyne, Jr.
Commissioner Executive Deputy Commissioner

September 15, 2010

James Caputo, MD

1200 East Genesee Street
Suite 201

Syracuse NY 13210

Dear Dr. Caputo:

I am writing in response to your recent correspondence to Governor David A. Paterson, which
was forwarded to the Office of Health Systems Management for a response. In your letter, you expressed
vour dissatisfaction with the results of the investigation against you by the Office of Professional
Medical Conduct (OPMCOC).

As you are aware, New York State Public Health Law § 230 delineates the roles, responsibilities
and procedures that must be followed by OPMC when investigating and adjudicating allegations of
medical misconduct. When reviewing allegations of medical misconduct, OPMC relies not only on the
opinions of investigators, nurses and supervisors, but also on the medical expertise of board-certified
physicians in the same specialty as that of the subject physician. Therefore, the investigations are
thorough and carried out consistent with statutory requirements.

If you would like to file a complaint against the OPMC you may send the information directly to
the New York State Office of the Inspector General (OIG) at the address provided below. The OIG
would more appropriately address the issue(s) you have raised regarding the OPMC.

State Inspector General
Empire State Plaza

Agency Building 2, 16th Floor
Albany, NY 12223

Thank you for bringing this matter to my attention. If you need further assistance, please don’t
hesitate to contact me, at (518) 474-7028.

Sincerely,

Coptebancel ’/7/@3%

Richard M. Cook
Deputy Commissioner
Office of Health Systems Management
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NEW YORK STATE DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER
OF

JAMES R. CAPUTO, M.D.

Exhibit C

PETITIONER'S
RESPONSE TO
RESPONDENT'S
DISCLOSURE
DEMANDS

Petitioner makes the following response to Respondent’s Disclosure Demands:

1. McBarnett v. Sobol (190AD2d 229) provides for disclosure of written complaints in those
circumstances in which the complaining witness testifies in the disciplinary proceeding.
If a complaining witness testifies in this matter for Petitioner, his or her statements or

complaints will be provided.

2,3 Petitioner has previously provided Respondent with the disclosure requested.

L—’5/ Petitioner believes that Respondent is already in possession of the written opinion and-

pregnancy.

|testimony of Richard Waldman, M.D. before the Medical Staff Executive Committee of
Crouse Hospital. Dr. Waldman appeared before the Medical Staff Executive Committee
on behalf of Respondent regarding the care of Patient A at the time of her 2001

6. Petitioner’s expert will take the same oath as every other witness in these proceedings
prior to testifying. No additional oath or deposition is authorized by statute or regulation.
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Root Cause Analysis

Action Plan

What happened?

Sentinel Event
(Adverse Occurrence)

What are the details of the
event? (Brief description)
Include date, day of week, tim
and the ardservice involved

Occurrence Date: 12/7/05 Wednesday 11:30AM

Date: 10/21/2005 - 33 year old 350 Ib African Aroari female seen in Prompt Care
with possible pregnancy and swollen foot. Serushwes performed in Prompt Care
which was positive. Estimating from her last mewstperiod, she was estimated to b
19.5 weeks gestation. Her other diagnosis wasrlexigemity edema. She was

| discharged to home with understanding the needllimaf up with her OB-GYN.

Date: 11/23/2005 — Patient admitted for suction Di@€Csuspected missed abortion at
10 weeks. Findings from the surgery showed a atefll 0 weeks in size that was
retroverted with a moderate amount of productsooteption. During the procedure,
three passes of the curettes were done and tHerg aurettage was performed until
gritty texture was noted. The suction was thergidao remove the uterus of the
remaining products of conception. Products sefgkio

Date: 11/28/05 - Surgical Pathology Report DiagsesiProducts of Conception —
mostly inspissated mucus, associated with smahfients of secretory endometrium @
decidualized stroma; no chorionic villi identified”

concern that the Methotrexate and D&C that sheumat®rgone in November was
ineffective and that she most likely had an ectof@be was sent to the hospital for
further evaluation. The patient was sent emergdatla pelvic sono which showed a

immediately sent to labor and delivery.

Patient delivered a 7 Ibs 15 oz infant with APGAS&DS/9. According to MD
addendum, a full discussion occurred with patiegarding the circumstances leading
this event. The patient was on birth control pilfgil she ran out. She had intermitten
bleeding every 4-6 weeks until this stopped aroding 2005. She had no symptoms @
pregnancy until a positive HCG in Oct 2005. Samthie office by transvaginal probe
did not show any indication of pregnancy. Thegydts weight of 350 pounds was a
major factor in her misdiagnosis.

Date: 12/7/05 — Patient was seen in MD office fmréased abdominal pain. There was

38.5 weeks full term pregnancy with a fetal heat¢ of 140 beats per minute. She was

)

t
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Why did it happen?

What were the proximate
causes? (special cause
variation)

What systems and processes
underlie those proximate
factors? (common cause
variation)

Aspects for Analysis

Risk
Reduction
Strategies

Implemented

YES DATE

Measures of Effectiveness

Policy or Process (System)
in which the event
occurred

The system in place relatedX

to the event is effective

The system in place relatedX

to the event was carried o
as intended

An effective policy is in X
writing
The policy was effectively | X
communicated
An effective procedure is | X
in place
Human Resources Staff are properly qualified X
Factors & Issues
Staff are currently assessed asX
competent to carry out their
responsibilities
Staffing level plans were in | X
place
Staffing level plans were X
appropriate
Staffing level plans were X

implemented




Staff performance in the
relevant processes is
evaluated

Orientation & in-service
training are in place

Human error did not
contributed to the outcome

Environment of Care
Including equipment &
other related factors

The physical environment wa
appropriate for the
processes/treatments being
carried out

SX

A system is in place to
identify environmental risk

Emergency and failure mode
responses have been planne

Emergency and failure
mode responses have beg
tested

Environment of Care
(continued)

Controllable equipment
factors did not contribute
to the event

There is not a level of confidence of
sonography equipment in the office setting fq
bariatric patients. Effective immediately, all
patients >300 Ibs will be sent to a radiologica
suite for evaluation.

|

rdiately

Imme

Effective immediately, all
patients >300 Ibs will be sen
to a radiological suite for
evaluation.

Controllable environmentq
factors did not contribute
to the event

I X

Uncontrollable external
factors (natural disasters,
power outages, etc. ) werg
not a factor in this case

An emergency
preparedness plan is in
place

Information Management
& Communication issues

Necessary information wa
available

Necessary information wa
accurate




Necessary information was X
complete

Necessary information was X
clear and unambiguous

Communication among X
participants was effective

No barriers to X
communication were
identified

Standard of Care The quality of care and X

-If no and linked to an individual | services met generally
practitioner, list name and license #accepted community

standards
Leadership: Leadership is involved in | X
Corporate culture the evaluation of adverse
patient occurrences
Other Note other factors that X

influenced or contributed
to this outcome

Note other areas of service X
impacted

Results of literature review: (include key citations)

1. Introduction - All pregnant women in our technology-happy modsociety face confusing choices about prenatahtgsts advantages and

population, and the results can be more confusiogvever, since they may be at a somewhat increasetbr problems like neural tube defects,
they also face greater pressure than others tothage prenatal tests, even though the tests @ difficult to interpret.

Transvaginal Ultrasound

disadvantages, and its appropriateness for thergeli@megnant women face even more confusion, girergatal testing can be slightly harder in this

Vaginal ultrasound is used for very early pregnamaeyl sometimes for heavier women with more abdahfiat. This type is done trans-vaginally,
using a long 'wand' (transducer) that is coverdd wicondom (!), lubricated, and placed insideviiigina. A male technician may ask you to insert
yourself (a female attendant should also be prasghtse cases, or you can request ahead of ¢itmave a female technician instead).

The 'wand' is then moved around your vagina tonatige technician to 'see’ up into the uterus amtbaden as needed. Occasionally it needs to be
pressed up on either side of your cervix firmlysie' the ovaries clearly, which can be a bit urfiodable for some women, but the discomfort is
usually tolerable. Some moms have likened a tragisahultrasound to 'having someone driving a ssicift inside.' That's a crude but accurate

—
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1. Introduction - All pregnant women in our technology-happy modern society face confusing choices about prenatal testing, its advantages and
disadvantages, and its appropriateness for them. Large pregnant women face even more confusion, since prenatal testing can be slightly harder in this
population, and the results can be more confusing. However, since they may be at a somewhat increased risk for problems like neural tube defects,
they also face greater pressure than others to have these prenatal tests, even though the tests are often difficult to interpret.
Transvaginal Ultrasound
Vaginal ultrasound is used for very early pregnancy, and sometimes for heavier women with more abdominal fat. This type is done trans-vaginally,
using a long 'wand' (transducer) that is covered with a condom (!), lubricated, and placed inside the vagina. A male technician may ask you to insert it
yourself (a female attendant should also be present in these cases, or you can request ahead of time to have a female technician instead).
The 'wand' is then moved around your vagina to allow the technician to 'see' up into the uterus and abdomen as needed. Occasionally it needs to be
pressed up on either side of your cervix firmly to 'see' the ovaries clearly, which can be a bit uncomfortable for some women, but the discomfort is
usually tolerable. Some moms have likened a transvaginal ultrasound to 'having someone driving a stick shift inside.' That’s a crude but accurate


description. Having a sense of humor about it makegsier. However, women who have sexual abaskdround may want to request a female
technician instead or avoid having an early ultwasbaltogether, depending on their comfort level.

Generally speaking, the trans-vaginal ultrasoundge in the first trimester, since the uterusnws/et grown big enough to lift out of the pelvic
cavity. It is very useful in getting a clearer pict to determine whether there is an ectopic pregnavhether the fetus is viable, if there are
multiple fetuses, etc. It is especially usefuheavyset women and women with retrograde uteri.

Because the transducer is right up by the cerviktans right next to the baby, the ultrasound waleensot have to go through the abdomen before
reaching the baby, and the picture is often cletdwaan with an abdominal ultrasound at this poldawever, it also means the transducer is much
closer to the baby than with an abdominal ultragipand critics worry about the safety of this.

The closeness of the trans-vaginal transduceritardbility to use somewhat higher frequencies) particular advantage in the case of very heavy
women with extensive abdominal adiposity.... Thuagxaginal ultrasounds are especially common in woaieize early in pregnancy. However,
it is also not unusual for women of all sizes (just heavy women) to have difficulty getting a clahdominal ultrasound early in pregnancy, so big
moms should not feel like they are the only onesrtga vaginal ultrasound. When ultrasounds areedo very early pregnancy, they are usually
done transvaginally. It is only a little later thiaere is a difference in ultrasound method dusize and this does not last for long.

Concerns of Larger Women
"They Won't Be Able to See Everything"

Will they be able to see everything?idharder to do an ultrasound on a big person, amitiger the tummy, the more difficult it can best
everything they want. However, other factors @ loce more important than the size of the motfi&ese can include:

« The skill of the technician

« The position of the baby, and perhaps of the place
« The power and quality of the machine

« The gestational age of the baby

Don't assume that any problenast be because of your fat. Often the baby is nthénbest position for optimal viewing, the u/s tehot very

skilled, or the machine is not powerful enough ¢t gpod resolution of what they are looking foat &an make it harder to get the best view, but
there are certainly many other factors that aregssmportant.

Ultrasound Summary
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description. Having a sense of humor about it makes it easier. However, women who have sexual abuse background may want to request a female
technician instead or avoid having an early ultrasound altogether, depending on their comfort level.
Generally speaking, the trans-vaginal ultrasound is used in the first trimester, since the uterus has not yet grown big enough to lift out of the pelvic
cavity. It is very useful in getting a clearer picture to determine whether there is an ectopic pregnancy, whether the fetus is viable, if there are
multiple fetuses, etc. It is especially useful in heavyset women and women with retrograde uteri.
Because the transducer is right up by the cervix and thus right next to the baby, the ultrasound waves do not have to go through the abdomen before
reaching the baby, and the picture is often clearer than with an abdominal ultrasound at this point. However, it also means the transducer is much
closer to the baby than with an abdominal ultrasound, and critics worry about the safety of this.
The closeness of the trans-vaginal transducer (and its ability to use somewhat higher frequencies) is a particular advantage in the case of very heavy
women with extensive abdominal adiposity…. Thus transvaginal ultrasounds are especially common in women of size early in pregnancy. However,
it is also not unusual for women of all sizes (not just heavy women) to have difficulty getting a clear abdominal ultrasound early in pregnancy, so big
moms should not feel like they are the only ones having a vaginal ultrasound. When ultrasounds are done in very early pregnancy, they are usually
done transvaginally. It is only a little later that there is a difference in ultrasound method due to size and this does not last for long.


Often ultrasound machines in the doctor's offieelass powerful and the ultrasound techs lessaddiman those found in a business tpatializes
in ultrasounds. Techs in ultrasound centers msy laé more experienced with doing ultrasounds amevoof size, and more adept at different
techniques that can be used to help "visualizeigghbetter if there are any difficulties becaussiné. So, if you have a choice, you may want to
choose an ultrasound at a practice that speciahzagtrasounds and prenatal testing.

Source 1:KMom, Large Women and Prenatal Testing; Ultrasound¥omen of Size;1996 — 2003, last updated March 2003

2. Maternal obesity: a potential source of error insonographic prenatal diagnosis.

Wolfe HM, Sokol RJ, Martier SM , Zador IE.

Department of Obstetrics and Gynecology, Hutzelgitas Wayne State University, Detroit, Michigan.

Sonograms from 1622 consecutively scanned singl@@gnancies at a mean gestational age of 28.5sweete analyzed to determine whether
maternal obesity affected visualization of fetatmmy. Fetal head (cerebral ventricles), heartr{@iamber view), stomach, kidneys, bladder,
diaphragm, intestines, spinal column, extremitis] umbilical cord were classified as visualizeduvoptimally visualized. Maternal body mass
index was used as a measure of relative leannessigNificant impairment of ultrasound visualizativas noted until a body mass index above the
90th percentile, when visualization fell by an ag of 14.5%. Reduction in visualization was maostked for the fetal heart, umbilical cord, and
spine. Among non-obese women, advancing gestatidecreasing body mass index were the most imgatterminants of visualization.
However, among obese women, body mass index wdsesigredictor of visualization, with no improvarhseen with advancing gestation or
duration of examination.

Source 2: Wolfe HM, Sokol RJ, Martier SM, Zador IEMaternal obesity: a potential source of error inagpaphic prenatal diagnosi€bstet and
Gynecol, 1990 Sep; 76(3 Pt 1): 339-42

3. Pill *fails more in obese women’
Women who are overweight or obese have a much hajtaence of becoming pregnant because their Rlfdiked, researchers have found.
Overweight women were 60% more likely to fall praghwhile on the Pill.

Obese women were 70% more likely, found a studybstetrics and Gynaecology by a team from the Awgdhinson Cancer Research Centre in
Seattle.

It suggested that of 100 women on the Pill, aneetutro to four would fall pregnant due to being aveight.



The Pill is usually estimated to be over 99% eflectThis means that less than one woman in 100geflpregnant in a year.
However, that figure relates to perfect Pill usetual failure rates are estimated to run at ardifrd

Researchers compared the weight and body-mass {Bd&) of 248 women who became pregnant while anPfil, and compared them to a group
of 533 women of the same age who were taking anatraceptives but who were not pregnant.

BMI is calculated by dividing your weight in kilogms by the square of your height in metres. && This higher risk of
pregnancy also translates

A BMI of over 25 is considered overweight and oh@8®@or above is considered obese. into a higher number of
obesity-related

It was found that the link between carrying exteight and contraceptive pill failure became evidenwomen complications of 29

whose BMI was 27.3 or higher - equivalent to a &ift, woman who weighs 160lbs (11st 6lb, or 72.5kgnore. pregnancy
Complications Dr Victoria Holt, Researcher
The researchers say their study did not look at thitsylink should exist.

But they suggest a higher metabolism, linked toaewteight, could be a factor, because it can shdhte duration of a medication’s effectiveness, or
that hormone levels in the Pill may not be highuagtofor larger women.

In addition, they said the more overweight or okeseman is, the more liver enzymes they havedarahedications from the body, causing a drop
in the amount of a drug circulating in the blood.

The researchers say another explanation couldhkedito the fact that the active ingredients il coatraceptives, oestrogen and progesterone, are
stored in body fat - so the more likely the drugpi®ecome trapped in the fat instead of circugptmthe bloodstream.

'Health hazard'
Dr Victoria Holt, who led the study, said: "Thessults represent yet another reason why obesiyealth hazard.

"Overweight and obese women have a significantijréi risk of getting pregnant while on the Pillih@omen of normal weight, and this translates
into a substantial number of unplanned pregnaricies.

She added: "This higher risk of pregnancy alsostedas into a higher number of obesity-related daajons of pregnancy, which range from
gestational diabetes and high blood pressure tedtaan delivery."



Dr Holt said women who are overweight should nétfas a higher dose Pill, because they were alreddyhigher risk of cardiovascular disease
which contraceptive hormones increase even more.

She suggested women who had completed their fansitieuld consider a permanent form of birth corsugh as sterilisation, and those who still
wanted to have a family considered using a bacfeup of birth control, such as a condom, as welhasPill.

She added: "I think losing weight, if one is suhgitdly overweight, is a terrific idea for many Hiereasons and a laudable goal.”
But she said "l also acknowledge that it is oftdfiatlt to do.”

Geoffrey Chamberlain, professor of obstetrics aynthgcology at the University of Wales College ofditene, said: "The Pill is not so effective in
overweight women. The hormones get absorbed it datf) so the blood concentration and the effe¢herovaries is lower.

"Therefore, it may be advisable for women who areraeight to use other methods of contraceptioih siscbarrier methods or an intrauterine
device."

3. Source: BBC News/Health/Pill ‘fails more in obge women’; http://news.bbc.co.uk/2/hi/health/4123483stm

4. Limited by Body Habitus: Economic and Quality @ntrol Issues in the Ability of a Radiology Departnent to Provide Diagnostic Imaging
to a Fattening Population

Purpose

Obesity is a growing medical problem which canuafice the ability of radiology department to prevightimum image quality and accurate
diagnosis. This paper will address the economitcarality care impact of obesity on the abilityrafliology departments to provide quality
diagnostic imaging.

Method and Materials

A fourteen year retrospective review of dictatediobbgy reports with the disclaimer “limited dueliody habitus” between the years 1989-2003
was performed from the electronic medical recordsrcentages of “limited” radiographic studies weakeulated per year. “Limited studies” were
also classified based on modality and percentagespdality per year were calculated. Comparisesi® made of the calculated percentages
between modalities within a year and within eacldatity across the 5 years. Economic impact wassassl by calculating the cost estimates for
the limited studies on a per modality basis, pary&uality control issues were accessed by examimhat technical factors and patient factors
resulted in the limitation for each modality.

Results



Overall, 0.15% of all studies were limited by bddhbitus. For all studies from 1989 through 20688ré¢ has been an increase at a rate of 0.010%
(95% CI1 0.007 — 0.013%) per year (p<.0001). Thdysmost dictated as “limited” is the abdomindtagound, followed by the chest radiograph.
1.5% of ultrasounds were reported limited by bodpitus. The rate of US cases limited by body halhidr 1989 through 2003 increased at a rate
of 0.090% (95% CI 0.045 — 0.134) per year (P<.0@d8% CXR were reported as limited with an inseeat a rate of 0.007% (95% CI 0.0008-
0.013) per year (P<.05). Although the direct eeoizampact of the “limited studies” is small, thieady rise over 14 years and the additional
diagnostic tests and increased hospital stay termplkfor the “limited study”, also has an economipact. A review of quality control shows
technical factors available for each modality tgprove image quality in obese patients.

Conclusions

Changes in the American body habitus over 14 ye@ssncreasingly affected the ability of radiolagpartments to provide quality images and
accurate image interpretations.

4. Source:http://rsna2004.rsna.org/rsna2004/V2004Scientific Papers section of the Conference

5. Bleeding During Pregnancy

Pregnancys a joyful time, but it can also be a time filleith worry and concern for many women. Noticin@®ing during pregnancy can set off
alarm bells for many pregnant women. Is it a sifjproblems? Is it your period, which many women am@ey continue to get all through their
pregnancy? Or is it something completely differéBigeding during pregnancy can be cause for cortwatrit can also be normal. So how do you
know when to call younealth care provid@r

Periods During Pregnancy

Many women notice bleeding or spotting throughbeirtpregnancy, particularly during their firsitieéster. This is a fairly common occurrence,
with about 10% of all women experiencing some typkght bleeding during pregnancy. This bleeditigyugh, is not the same as getting your
period.

During pregnancy, your body is focused on nurtugiagr babyso your brain sends signals to your uterus notdastruate. Most of the time, light
bleeding during pregnancy is normal and doesn'sgamea danger to you or your baby. However, thexesame risks associated with bleeding,
especially in later stages of pregnancy. If youmegnant, it is important to be aware of the fexctbat can cause bleeding, and the symptoms to
watch out for.

Bleeding During Early Pregnancy

Bleeding during early pregnancy is fairly commontjvabout 1 in 4 women experiencing symptoms dutinagy first trimester If you are early in
your pregnancy and have noticed some vaginal blgegiou may think you have gotten your period. Hiad is not your period, but, in fact, is
due to some other cause.



Some women will notice light bleeding about 10 #odhys after fertilization. This is call@tiplantation bleedingand is caused by the egg
implanting itself in your uterus. As the egg firmbome for itself in your uterus, it may disrupe ting just a little bit, causing light bleedinbhis
bleeding should only last a couple of days andabéyflight. Implantation bleeding is nothing to wg about, but if it gets heavy at any time, or
continues longer than a couple of days, see a docto

Should You Worry?

During early pregnancy, your cervix changes in otdeaccommodate your new baby. Your body will pdevincreased blood flow to your cervix,
and sometimes this can result in light bleedingolir cervix is inflamed slightly during intercoersr a pelvic exam, spotting or bleeding may
occur. Again, this is normal and does not necdgsaean that your baby is in any trouble. If yoledaling is abnormally heavy or lingers for more
than a few days, visit with your doctor to deterenthe cause.

Bleeding in the first trimester can sometimes lsggaal that there is a problem with your baby. 16%0% of pregnancies endnmscarriages
Miscarriages most commonly occur within the fir@tvieeks of pregnancy. Bleeding or spotting couldyraptoms of a miscarriage, especially if
they are associated with cramping, fever, or chHillgou think you are having a miscarriage, or ansure why you are bleeding, contact your doctor
or midwife. Yourhealth cargrovider will be able to perform a pelvic exand&termine your baby’s situation.

Sometimes bleeding during early pregnancy can kegn@ore serious problem with your baBgtopic pregnanciesccur in 1 out of every 60
pregnancies, and can be life-threatening to botimnraod baby. Serious internal bleeding can occur agtopic pregnancies, so if you are
experiencing heavy bleeding go to the hospital.

Bleeding During Late Pregnancy
Bleeding can also occur during yagcond trimestesindthird trimester Again, this bleeding is not your period, but iseault of other causes.

Bleeding may be a sign of early or preterm labioactompanied by contractions or cramps, go to goetor to find out what's going on.
Miscarriage, or stillbirth, is still a possibiligt the later stages of pregnancy, however it sliksly. If you are bleeding a lot, see your hiealhre
provider or go to the hospital just to be sure. &often, bleeding in the second and third trimaestecaused by an infection in your cervix.

Yeast infectiong@nd someexually transmitted diseasesn inflame the cervix causing light spotting ddling. Your health care provider can
perform a simple exam to determine the cause ettidn. If you are experiencing bleeding duringltter stages of pregnancy, try not to worry and
remain calm. It is important to visit with your docor midwife to have a checkup and get to thedmotof any problems. Most bleeding can be
solved without any harm to you or your baby.

5. Source:http://www.epigee.org/pregnancy/bleeding.html

6. Background: Missed abortion refers to the clinical situatiorwihich an intrauterine pregnancy is present babitonger developing normally.
This can manifest as an anembryonic gestation (esgat or blighted ovum) or with fetal demise ptm20 weeks' gestation. The gestation is
termed a missed abortion only if the diagnosisnobmplete abortion or inevitable abortion is exeldidie, the cervical os is closed). Before



widespread use of ultrasonography, the term miabedion was applied to pregnancies with no utegnosvth over a prolonged period of time,
typically 6 weeks. Some authorities think that mgpecific descriptive terms should be used; howetierterm missed abortion is still widely used
among clinicians and is a commonly used indexing tor MEDLINE and other resources.

Pathophysiology:Causes of missed abortion are generally the sanm®ss causing spontaneous abortion or early pnegrfailure. Causes
include anembryonic gestation (blighted ovum),lfekomosomal abnormalities, maternal disease, goniic anomalies, placental abnormalities,
and uterine anomalies. Virtually all spontaneousrtdins are preceded by missed abortion. A rareian is expulsion of a normal pregnancy
because of a uterine abnormality.

Frequency:

« In the US: Frequency closely correlates with frequency okfhpregnancy in general. In clinically recognizeglgmancies, spontaneous
abortion occurs in up to 15% of cases. The rateush higher for preclinical pregnancies. Diagn@simade much more frequently because
of increased use of early ultrasonography.

Mortality/Morbidity:

- Associated morbidity is similar to that associatgth spontaneous abortion and includes bleedirfgctiion, and retained products of
conception.

« Previously, before the diagnosis of fetal demiséadcbe made and before the condition could bedtkassily, disseminated intravascular
coagulation (DIC) syndrome associated with prolahgeention of a dead fetus (>6-8 wk) was reportéith early diagnosis and treatment,
DIC is extremely rare.
Race:Incidence is similar among all races.

Age: Pregnancy failure rates increase with age andigggficantly in women older than 40 years.

History: History is of limited value. Obtaining informati@bout the first diagnosis of pregnancy, any huntamionic gonadotropin (hCG) tests, or
abatement of symptoms of pregnancy may help inertfesindex of suspicion for the diagnosis of ndsseortion.

Physical:

+ Physical examination is of limited value.



« A uterus that is small for dates or not increasmgjze suggests missed abortion.

« Vaginal bleeding is suggestive of missed abortion.

- Loss of fetal heart tones or inability to obtairahdones at the appropriate time leads to suspwidhe diagnosis.
Causes:Causes of missed abortion are generally the sarim®ss causing spontaneous abortion or early pregrfailure. Causes include
anembryonic gestation (blighted ovum), fetal chreoroal abnormalities, maternal disease, embryommahes, placental abnormalities, and
uterine anomalies.
Lab Studies:

« Quantitative hCG levels

o Quantitative hCG levels are useful for very earggmancy evaluation when no sac is visible in tieeus on sonogram.

o If suspicion of ectopic pregnancy exists, levelsudtt be obtained at 48-hour intervals until thecdisinatory level is reached. The
discriminatory level of hCG is the level at whiah iatrauterine pregnancy should always be visilbl@aginal probe ultrasonography.
In most institutions, this is about 1500-2000 mIU/mhen standardized to the International Referdtreparation (IRP).

o Once the sac is clearly observed in the uterusgidhan-expected levels of hCG or progesteroneass the possibility for abnormal
pregnancy but are not diagnostic. Therefore, inagtndies are the studies of choice. To make thgndisis with ultrasonography,
the findings may include, but are not limited tbsance of fetal pole, lack of growth of fetal pdetal pole with no evident heartbeat,
lack of yolk sac at the appropriate gestational agsshapen yolk sac, or placental separation.

« Coagulation studies are generally not indicatedrga evacuation of the uterus.
« Documenting Rh status and treating appropriateilyafwoman is Rh negative is important.
Imaging Studies:

- Ultrasonography

o Once the hCG level has reached the discriminagwgl] vaginal ultrasonography replaces blood testhe primary means of
evaluation.



o If a true intrauterine gestational sac is obsereethpic pregnancy is ruled out. For naturally @wed pregnancies, the coexistence
of ectopic and intrauterine pregnancy is extrematg (1 out of 30,000 pregnancies). However, waidisted reproduction
technology, consider the coexistence of an ect@pitintrauterine pregnancy.

o After a sac has been demonstrated in the uteresigkt step is to determine if the pregnancy ismabor abnormal. Transvaginal
ultrasonography is the best imaging procedure #&uete intrauterine contents.

o While some ultrasonography criteria strongly supgoe diagnosis, most patients and physicians ptefese repeat ultrasonography
to confirm that the pregnancy is a missed aboioth not simply an early normal pregnancy. In mases, a repeat ultrasonography
in 1 week confirms lack of progressive developménthe case of a very early pregnancy where thesaneter is less than 5-6 mm,
repeating the study in 10-14 days may be more tefeec

o Serial ultrasonography is unnecessary if ultrasoaqay reveals loss of previously documented heintity.

o Transvaginal ultrasonography criteria that strorsglggest missed abortion are the absence of cadiady in an embryo with a
crown-rump length greater than 5 mm or absencetaf pole when the mean sac diameter is greaterlianm.

Surgical Care: Surgical evacuation is the standard of care initrgamissed abortion, with suction curettage beéimgmost common method. This

procedure is typically performed in an outpatieziting. Advantages to surgical evacuation includmediate and definitive treatment with fewer
medical visits.

6. Source: Lindsey, James L MD, Veronica R RiverayiD; Missed Abortion; July 18, 2005; emedicine.com

7. Medical Care for Obese Patients

...Results from several studiésuggest that patients who are obese are lesg tikeéceive certain preventive care services, sisghelvic
examinations, Papanicolaou (Pap) smears, and playsiceast examinations, than those who are naeollieis unclear whether this is a result of
patient or physician factors. For example, physi€imay be less likely to perform pelvic examination patients who are obese, because of the
difficulty in performing an adequate examination....

7.Source: National Taskforce on the Prevention and@ireatment of Obesity; Medical Care for Obese Patiets: Advice for Health Care
Professionals American Family Physician, Vol 65/Nol (Jan 1, 20

8. Methotrexate (MTX) for Early Abortion

M ethotrexate (MTX) is a chemotherapy agent thatdees used for many years in the treatment of cdrexmuse it affects cells that are rapidly
dividing. In a Methotrexate (MTX) Abortion, it stegmbryonic cells from dividing and multiplying aisda non-surgical method of ending



pregnancy in its early stages.Within a few dayseeks of receing an injection of Methotrexate (M BEX}he clinic the, the pregnancy ends through
an experience similar to an early miscarriage.

... It has been successfully used since 1982 inghesdose to treat ectopic (tubal) pregnancies(elthe fertilized egg is embedded in the fallopian
tube instead of the uterus). In 1996-97, FWHC pigrdited in clinical trials with the University of &hington to study MTX for Medical Abortion.
The study showed MTX alone to be effective and amiaue to offer it as an option to women at oumics.

Methotrexate is given by injection the amount ofakhs individually calculated by each woman’s weignd height. As the medication takes
effect, MTX interferes with folic acid and stopgdkcell duplication, and disrupts pregnancy atdtage of implantation in the uterine wall. When
given early in pregnancy, it is effective in endthg pregnancy....

The "miscarriage" after the MTX injection occurgyamhere from two to six weeks later, when the utexjsels the fetus. Passing the tissue is
unpredictable. It may occur any time, day or nigimy place.

Side Effects

There is limited information on childbearing aftaking Methotrexate. Since the medication workslimding cells and a woman’s eggs do not
divide until they are fertilized, future pregnarsghould not be affected. However, to be extra;sedenen should avoid getting pregnant by using
birth control for at least three months after reicgj Methotrexate.

When used in early pregnhancy Methotrexate safelyediectively induces abortion 90-97% of the tirddomen who have chosen a medical abortion
said it felt more private and natural than a swigicocedure. If the medication does not induceniteation, a surgical suction abortion will be
performed at no additional charge. Medical abortwath Methotrexate (MTX) is an option up to six vksaneasured since last menstrual period
(LMP).

Possible side-effects of Methotrexate include naugemiting, diarrhea, abdominal cramping, sorethénmouth, headache, dizziness, insomnia,
and vaginal bleeding. Except for nausea, theseesidets are unusual for the single dose givendoge abortion.

Risks
Vaginal bleeding during the miscarriage caused GNhay be heavy. In rare situations it could reguirsurgical abortion and very rarely, a blood
transfusion. If a minor under age 18 has comphcesj their confidentiality cannot be guaranteethas parents or guardians may need to give

consent for care if complications occur.

Studies show MTX abortion has a failure rate 002l If spontaneous abortion has not started byéksvafter injection, a surgical abortion is
required.

8. Source: http://www.fwhc.org/abortion/mtxinfo.htm



Executive Summary of the Analysis’s (note criticafindings)

33 year old morbidly obese African American femal® is a poor historian was seen in Prompt Carg0d21/05 for swollen feet after taking a
pregnancy test at home which was positive. Accgydlb the dates that she gave the Prompt Care st@ffivas approximately 19 weeks. She was
discharged to home with the understanding thatxshed follow up with her Obstetrician. The patievdas seen by her OB at the end of October.
The patient told her physician that she had rurobbirth control pills in May (according to sournamber 4, the Pill in obese patients is ineffectiv
70% of the time) and she had had a normal periedyed+6 weeks until August. According to sourcenber 5, it is uncommon but possible for a
woman to bleed throughout her pregnancy. A bet&k@s done which was 4600. According to this cihinformation, she would be about 8-10
weeks gestation. A transvaginal ultrasound wasraptished in the MD office. There was no evideatmtrauterine pregnancy and therefore it
was assumed that she had had a missed abortiarardheg to the literature, “is harder to do an ultrasound on a big person, amtitiger the

tummy, the more difficult it can be to see evenythihey want. However, other factors are can beenmoportant than the size of the mother. These
can include:

The skill of the technician

The position of the baby, and perhaps of the placto
« The power and quality of the machine

The gestational age of the baby

Don't assume that any problenast be because of your fat. Often the baby is nthénbest position for optimal viewing, the u/s tehot very

skilled, or the machine is not powerful enough ¢b gpod resolution of what they are looking foat é&an make it harder to get the best view, but
there are certainly many other factors that aregssmportant.” There is also much literaturduding sources 2 and 4 that state that “among obese
women, body mass index was the best predictorsofalization, with no improvement seen with advaggmastation or duration of examination.”

Because of the fact that the power and qualithefrhachine is a factor in visualization, especialthe morbidly obese, patients greater than 300
pounds will now be sent to a radiological suitedtultrasounds.

Due to the patient’'s morbid obesity, it was felttehe was a poor surgical candidate and thertferghysician and patient opted to try medicinal
evacuation of the uterus with Methotrexate. In &lober, the patient was seen back in the MD offiaepeat her beta HCG which was 4200. Due
to the fact that the beta HCG had only gone fro@04® 4200, it was felt that the Methotrexate wassuccessful in evacuation of the uterus and
therefore a D&C was scheduled. According to semamber 8, “studies show MTX abortion has a faikate of 1-10%.”

The patient was admitted on 11/23/05 for a D&Cd@uspected missed abortion in the outpatient suogater. Findings from the surgery showed
a 10 week uterus with a moderate amount of procafatenception. During the procedure, 3 passekeoturette were done and then a sharp
curettage was performed until resistance was feltaagritty texture was noted. The suction was filaced to remove the remaining products of
conception. The pathology report states “prodattnception — mostly inspissated mucus, assatiai fragments of secretory endometrium
and decidualized stroma; no chorionic villi ideietf.”



On 12/7/05, the patient was seen in the MD offigh womplaints of increased abdominal pain. Theceon was that the D&C was ineffective and
that she possibly has an ectopic pregnancy. Shesard to the hospital for further evaluation.th® hospital, she was sent for an emergency pelvic
sonogram which showed a 38.5 week pregnancy witkahheart rate of 140 beats per minute. Theepaitvas immediately sent to labor and
delivery, the attending was called in and she éedigt a 7 pound 15 ounce infant with APGARS of 9 @uatl 1 and 5 minutes respectively.

Once again, since the patient was on the Pill ey and was having “periods” until August a claicdecision was made that the patient was
between 8 and 10 weeks. The transvaginal ultrasdichnot show any evidence of pregnancy and tbezef missed abortion was assumed.
Because of the morbid obesity of the patient, Migéxate was attempted to evacuate the uterus. \tiredid not work, the patient had a D&C.
The patient admitted to never “feeling” the babyor having any symptoms of pregnancy. The D&G wsuccessful because of the fact that
the patient was so far along in gestation and thexehe curette does not advance as far intotéraisifor a full evacuation. The patient caméht t
hospital and delivered a healthy infant. Both maomd baby had a normal post delivery course and discharged home on day two.

List titles of RCA participants (i.e. director of nursing)
Chief Medical Officer

Director of Quality Improvement and Medical Affairs
Chief, Department of Anesthesiology

Attending Physician

Director of Women and Children’s Services
Director of Surgical Services

Director of Educational Services

Library Services

Nurse Manager Labor and Delivery

Nurse Manager Outpatient Surgery Center

Quality Improvement Analyst

Yes, no further action

Yes, room for improvement X

No, attributable to systems

No, attributable to an individual practitioner
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What happened?

Sentinel Event
(Adverse Occurrence)

What are the details of the
event? (Brief description)
Include date, day of week, tim
and the ardservice involved

Occurrence Date: 12/7/05 Wednesday 11:30AM

10/21/05-33 year old 450-500 pound African American fersaen in Prompt Care with a
complaint of right lower extremity swelling. She reported thatlsd also taken a home
pregnancy test which was positive. A serum pregnantytes performed and was positive.
She was instructed to follow up with her gynecologist forapgate prenatal care. For the
edema she was instructed to drink plenty of water, restitintake, elevate feet and follow
up with her primary care physician. The dictated Prompe @gport was copied directly to
the patient’s primary care physician.

On 10/31/05 the patient was seen at her gynecologisite o quantitative beta hCG was
performed and results were 4497. The patient had reeaanr breast tenderness. She

reported having bleeding x 1 day in September and belte¥eldst menses to be in August.
Based on this information, it was believed that the patient wl@svBeeks pregnant.

On 11/4/05 the patient returned to the office for anothier B€G. This result was 4265 The
resulting decrease was believed to be the result of a firgtstier miscarriage. A
transvaginal sonogram was scheduled and completed on3.1Fif@dings revealed no fetal
tissue or intrauterine pregnancy. Beta hCG on that datd80gs

On 11/8/05 the patient went back to the office for discussitinthe physician regarding
next steps. Based o the fact that the patient had abnoeteaHEG and negative sonogram
for intrauterine gestation, the decision was made to administiotnexate for medical
abortion

On 11/14/05 the patient was seen in the MD office reppthat she felt as though she wag
about to expel something vaginally. There was no activelinigdut it was believed that the
process had begun.

On 11/21/05 the patient called the office reporting thathstienot expelled the products of
conception. A D&C was scheduled for 11/23/05. On tha the patient presented to the
outpatient surgery center at Crouse Hospital and a D&Cpesdisrmed. The curette was
advanced to what was believed to be the fundus of thesut&uction curettage was
performed using spiraling technique. Tissue obtained ar@ss pathology for examination

On 11/23/05 the physician received the pathology reploith showed no chorionic villi and
no products of conception. The patient was called to ¢orfoe another beta hCG. The
patient was not symptomatic with a potential ectopic pregnarccyas informed to call the
office if pain developed. The patient did not obtain the b&@ but did call the office on
12/7/05 complaining of new onset lower pelvic pain. Shediffidulty walking and
tenderness on the right side. The patient was sent to thus€CHospital Emergency
Department for examination and potential treatment for ectopgnancy.

An ultrasound was performed on the patient and it wasbsed that the patient had an
intrauterine pregnancy of 38.5 weeks gestation. The patgsin labor and was transferred
to labor and delivery. She progressed and delivered & 15lloz infant with APGARS of 9/9,




Why did it happen?

What were the proximate
causes? (special cause
variation)

What systems and processes
underlie those proximate
factors? (common cause
variation)

Aspects for Analysis

Risk
Reduction
Strategies

Implemented

YES DATE

Measures of Effectiveness

Policy or Process (System)
in which the event
occurred

The system in place relatedX

to the event is effective

The system in place relatedX

to the event was carried o
as intended

An effective policy is in X
writing
The policy was effectively | X
communicated
An effective procedure is | X
in place
Human Resources Staff are properly qualified X
Factors & Issues
Staff are currently assessed asX
competent to carry out their
responsibilities
Staffing level plans were in | X
place
Staffing level plans were X
appropriate
Staffing level plans were X

implemented




Staff performance in the
relevant processes is
evaluated

Orientation & in-service
training are in place

Human error did not
contributed to the outcome

Environment of Care
Including equipment &
other related factors

The physical environment wa
appropriate for the
processes/treatments being
carried out

SX

A system is in place to
identify environmental risk

Emergency and failure mode
responses have been planne

Emergency and failure
mode responses have beg
tested

Environment of Care
(continued)

Controllable equipment
factors did not contribute
to the event

Radiologic image quality is hindered by the
body habitus of morbidly obese patients.
Effective immediately the attending MD wiill
send all patients >300 to a radiological suite
evaluation. This information will be shared at
the monthly OB/GYN department for
consideration by all department members.

Immedi
ately

for

Attending MD will send all
patients >300 Ibs to radiolog
suite for ultrasound
examinations

Controllable environmentq
factors did not contribute
to the event

I X

Uncontrollable external

factors (natural disasters,
power outages, etc. ) were
not a factor in this case

An emergency
preparedness plan is in
place

Information Management
& Communication issues

Necessary information wa
available




Necessary information was X
accurate

Necessary information was X
complete

Necessary information was X
clear and unambiguous

Communication among X
participants was effective

No barriers to X
communication were
identified

Standard of Care The quality of care and X

-If no and linked to an individual | services met generally
practitioner, list name and license #accepted community

standards
Leadership: Leadership is involved in | X
Corporate culture the evaluation of adverse
patient occurrences
Other Note other factors that X

influenced or contributed
to this outcome

Note other areas of service X
impacted

Results of literature review: (include key citatios)

» Obesity is a growing medical problem which canuafice the ability of radiology department to prevaptimum image quality ad
accurate diagnosis.

» A fourteen year retrospective review of dictatediobbgy report with the disclaimer “limited due body habitus” between the years
1989-2003 was performed from the electronic medmabrds

* Overall 0.15% of all studies were limited by bodbhus For all studies from 1989-2003 there has lageincrease at a rate of 0.010%
(at 95% CI) per year.

» Conclusions are that changes in the American baditis over 14 years has increasingly affecteckay of radiology departments to
provide quality images and accurate image inteaioats.



Uppot, Raul, MD, Sahani, Dushyant, MD Hahn, Pet&, Maira Manudeep, MD, Saini, Sanjay, MD, MuelRster, MD. Limited by Body
Habitus; Economic and Quality Control issues aredathility of a Radiology Department to provide diagtic imaging to a fattening population.
Health Services, Policy and Research (Quality aafdt$) Scientific Paper.

* Imaging the obese patient has become a major issadiology departments across America. This@pid has reduced the physician’s
ability to diagnose and treat patients using stethttaaging modalities because of the limitationgwfrent radiology equipment.

» Each modality has its own difficulties with obesdiyd therefore possible solutions are unique th eae. Safety is also an issue because
there are weight limits as to how much weight trechinery can hold.

* Manufacturers and vendors are meeting this neatbbgloping ad marketing new bariatric equipment

Sumler, Gloria MD. Obesity Now an Issue in Medikahging. MD Buyline Intelligence Briefings Janydr 2006.

* The obesity epidemic, radiologists nationwide sagreasingly is reducing their ability to diagn@sel treat patients using the imaging
technology that have become the cornerstone of madedicine

» Radiologists argue that too much fat makes italitfior impossible to determine whether a patiexst & kidney obstruction, to
distinguish a benign fibroid tumor from ovarian canor to see whether a fetal heart is developiogeyly.

* Areport by researchers at the University Of Wagtan School Of Medicine published in 2004 in thel#ives of Internal Medicine
examined findings from 100,000 mammograms. It fotlnad obese women had a 20 % greater risk of a-fadsitive reading than
women who were at normal weight.

* Equipment manufacturers need to consider designgesato cope with America’s larger population

» Siemens Medical Solutions recently rolled out a R with a wider opening and has devised an uttmasl system capable of greater
depth penetration.

Boodman, Sandra G. Obesity gets in the way of caédnaging tests. American College of RadiologgslAngeles Times December 27, 2004

» The prevalence of obesity in the United Statesitagased dramatically over the past 20 years. ©Wesnen are at increased risk for
several pregnancy complications; therefore, pregpinan assessment and counseling are strongly reeoated.

» Potential intrapartum complications include diffiguestimating fetal weight (even with ultra sonoayghy), inability to obtain
interpretable external fetal heart rate and utezorgraction patterns, and difficulty performingemergent cesarean delivery.

Obesity in Pregnancy. ACOG Committee Opinion NoBiierican College of Obstetricians and Gynecolagisdbstet Gynecol 2005; 106:
671-5

Suspected pregnancy should be confirmed. The sisigns and symptoms of pregnancy include: absaeineepected menses, breast fullness
and tenderness, urinary frequency, nausea, amguiéati he "gold standard” for diagnosis of pregnasadie detection of the beta subunit of
human chorionic gonadotrop(hCG) in blood or urine using immunologic techreguThe most sensitive enzyme-linked immunosorassays
(ELISA) can detect hCG approximately one week dégilization. The hCG concentration doubles ev&®yto 53 hours during the first 30 days
after conception in a viable, intrauterine pregyaiserum hCG reaches peak concentrations of 10000QQ(in relation to the First




International Reference Preparation) at 8 to 1ke@dter the last menstrual period. The concewinatstart to decrease after week 12 and stay
fairly constant at approximately 30,000 IU/L frotmoauit the 20th week until term.

Lockwood, Charles, MD UptoDate 2008JpToDate performs a continuous review of over 330 journals and other resources. Updates are added as
important new information is published. The literature review for version 13.3 is current through August 2005; this topic was last changed on June
30, 2005. The next version of UpToDate (14.1) will be released in February 2006.

The incidence of congenital uterine anomaliesfigcdit to determine since many women with suchraabes are not diagnosed, especially
if they are asymptomatic. Uterine anomalies ocout fo 4 percent of fertile women with normal reguotive outcomes]. In one of the better
designed studies, the uteri of 679 women with nbreyaoductive outcomes were evaluated with lapaopyg or laparotomy prior to tubal
ligation, and then by follow-up hysterosalpingogré#$G) five months after sterilization. The inciderof congenital uterine anomalies was
3.2 percent. The type and frequency of abnormealédge septate uteri (90 percent), bicornuate uté&rypercent), and didelphic uterus (5
percent)

A bicornuate uterus refers to a uterus in whichftimelus is indented (arbitrarily defined:&lscm) and the vagina is generally normal . This
anomaly results from only partial fusion of the fatibn ducts. This leads to a variable degree paisgion of the uterine horns that can be
complete, partial or minimal (ie, the arcuate usemerely has an indentation at the center of thdus)

Iverson, Ronald, MD, DeCherney, Alan, MD, Lauferatd MD UptoDate 200&/pToDate performs a continuous review of over 330 journals and
other resources. Updates are added as important new information is published. The literature review for version 13.3 is current through August
2005; thistopic was last changed on June 30, 2005. The next version of UpToDate (14.1) will be released in February 2006.

Executive Summary of the Analysis’s (note criticafindings)

A multidisciplinary team was convened to performoat cause analysis. A case review was completgdctinfirmed that the patient had been seen
in Prompt Care and was referred to her gynecol@adist she reported that she had taken a home gmegnest that was positive. A serum test
confirmed the pregnancy and she was seen by heg@BAithin 10 days. The first of many quantitativeta hCG tests confirmed pregnancy
(4497). The patient (who has a history of irregplariods) claimed that she had her last mensesigu#&t. Based on the combination of these two
factors a diagnosis of intrauterine pregnancy @b8veeks was made. The next beta hCG was perfdionedays later and had decreased (4265).
Literature review confirms that that the hCG coniaion doubles every 29-53 hours during the B&tdays after conception in a viable intrauterine
pregnancy. Serum hCG peak concentration reaché&scpeaentrations of 100,000 IU/L at 8-10 weeksratfte last menstrual period (Lockwood).

In this case, the levels were not at as expectefibre it was believed that the patient had awnahble pregnancy.

A transvaginal ultrasound was performed and fouméhtrauterine pregnancy. The patient is reportd&@-500 pounds. She was unable to be
weighed at the physician’s office as a bariatrelesdor such a morbidly obese patient was not akkel Studies and comments offered by
professionals in the field of radiology and obststconfirm that “the obesity epidemic increasiniglyeducing their ability to diagnose and treat
patients using the imaging technology that haveimecthe cornerstone of modern medicine” (Boodni&gtential intrapartum complications
include difficulty estimating fetal weight (eventiultra sonongraphy), inability to obtain interadgle external fetal heart rate and uterine
contraction patterns, and difficulty performingemergent cesarean delivery” (ACOG). During thd pause analysis, the attending OB/GYN



confirmed that reviews of the pictures of the tkeaggnal ultrasound show no identifiable featuresa édtus. The patient’s body habitus is one
explanation as to why the IUP was not identified.

The beta hCG continued to confirm that there wiasraan chorionic gonadotropin present and that #ieqt was pregnant (with a nonviable fetus).
The patient was counseled on alternatives includiaging for spontaneous elimination of the produuft conception, administration of
methotrexate or surgical removal via D&C. The @mitiopted for treatment with Methotrexate and wier did not work, a D&C was scheduled.
During the RCA, the manager and supervisor of titpatient surgery center reported that there wdsmgpunusual about the patient presentation
or the procedure. They commented that the patastmorbidly obese but the equipment and suppliatadle to them were able to accommodate
the patient. There is no explanation as to howpthesician was able to insert the curette and partbe spiral technique and not break the amniotic
fluid sac. There is a question as to whether #iept has a uterine anomaly (eg. bicornuate utdwisthere is no evidence of that at this timée T
literature confirms that “the incidence of congehitterine anomalies is difficult to determine €moany women with such anomalies are not
diagnosed, especially if they are asymptomaticribikeanomalies occur in 2 to 4 percent of fertilenven with normal reproductive outcomes”.
(Iverson et al).

The case where systems and processes associdtetiisz/itase were discussed at the root cause @alysvas recognized and agreed upon that
obesity and medical imaging pose problems relatexbtaining true diagnosis. The hospital does l@wventire radiology department with the
support of board certified radiologists and differand more powerful equipment than available in dffices. The attending physician determined
that he will be sending all patients > 300 Ibs tadiology center for evaluation. This was deemoee a valuable lesson for all and hence was
shared at the January 2006 Department of Obsté&triggnecology Department meeting for consideratigrother physicians.

The case was also concurrently reviewed by theitad'spOB Quality Improvement Committee. They cliysexamined the events of this case and
determined that the standard of care was met wdmrfor improvement (action step from the RCA). tWhindsight it was clear that the beta hCG
was in fact trailing off into the 4000 level as sia@s ending a full term pregnancy-not beginning. ofleis is a case with a surprising outcome but
resulted in the delivery of a healthy newborn.

List titles of RCA participants (i.e. director of nursing)
Chief Medical Officer

Director of Quality Improvement and Medical Affairs
Chief, Department of Anesthesiology

Attending Physician

Director of Women and Children’s Services

Director of Surgical Services

Director of Educational Services

Library Services

Nurse Manager Labor and Delivery

Nurse Manager Outpatient Surgery Center

Quality Improvement Analyst



Yes, no further action

Yes, room for improvement X

No, attributable to systems

No, attributable to an individual practitioner



Exhibit E2

NYPORTS.Net NYSDOH New York State Department of Health
NYPORTS.NET
Bureau of Hospital and Primary Care Services

Root Cause Report

Run Date: 2/10/2006

Reported By: dr333777
Area Office: Syracuse Occurrence ID: 06360512002
Facility: CROUSE-IRVING MEMORIAL HOSPITAL Submission Date: 02/10/2006

Closure Date:

What Happened
Sentinel Event(Adverse Occurrence)  What are the details of the event?(Brief Description) Include Date, day of Week, Time and the Area/Service involved

Occurrence Date: 12/7/05 Wednesday 11:30AM

10/21/05-33 year old 450-500 pound African American female seen in Prompt Care with a complaint of right lower
extremity swelling. She reported that she had also taken a home pregnancy test which was positive. A serum
pregnancy test was performed and was positive. She was instructed to follow up with her gynecologist for appropriate
prenatal care. For the edema she was instructed to drink plenty of water, restrict salt intake, elevate feet and follow up
with her primary care physician. The dictated Prompt Care report was copied directly to the patient’s primary care
physician.

On 10/31/05 the patient was seen at her gynecologist’s office. A quantitative beta hCG was performed and results
were 4497. The patient had no nausea or breast tenderness. She reported having bleeding x 1 day in September and
believed her last menses to be in August. Based on this information, it was believed that the patient was 8-10 weeks
pregnant.

On 11/4/05 the patient returned to the office for another beta hCG. This result was 4265 The resulting decrease was
believed to be the result of a first trimester miscarriage. A transvaginal sonogram was scheduled and completed on
11/7/05. Findings revealed no fetal tissue or intrauterine pregnancy. Beta hCG on that date was 4800.

On 11/8/05 the patient went back to the office for discussion with the physician regarding next steps. Based o the fact
that the patient had abnormal Beta HCG and negative sonogram for intrauterine gestation, the decision was made to
administer methotrexate for medical abortion

On 11/14/05 the patient was seen in the MD office reporting that she felt as though she was about to expel something
vaginally. There was no active bleeding but it was believed that the process had begun.

On 11/21/05 the patient called the office reporting that she had not expelled the products of conception. A D&C was
scheduled for 11/23/05. On that date the patient presented to the outpatient surgery center at Crouse Hospital and a
D&C was performed. The curette was advanced to what was believed to be the fundus of the uterus. Suction
curettage was performed using spiraling technique. Tissue obtained was sent to pathology for examination.

On 11/23/05 the physician received the pathology report which showed no chorionic villi and no products of
conception. The patient was called to come in for another beta hCG. The patient was not symptomatic with a potential
ectopic pregnancy and was informed to call the office if pain developed. The patient did not obtain the beta hCG but
did call the office on 12/7/05 complaining of new onset lower pelvic pain. She had difficulty walking and tenderness on
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the right side. The patient was sent to the Crouse Hospital Emergency Department for examination and potential
treatment for ectopic pregnancy.

An ultrasound was performed on the patient and it was discovered that the patient had an intrauterine pregnancy of

38.5 weeks gestation. The patient was in labor and was transferred to labor and delivery. She progressed and
delivered a 7 Ibs 15 oz infant with APGARS of 9/9.
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Why did it happen

Aspects for Analysis

Risk reduction

Strategies

Expected

Implementation

Description Corrective Action Date Measures of Effectiveness

Findings, including Root Cause(s)

Policy or Process(System) in which the event occurred

The system in place related to the event is effective

The system in place related to the event was carried out as intended

[v]' An effective policy is in writing

V] The policy was effectively communicated

V] An effective procedure is in place
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Human Resource(Factors and Issues)

[] Staff are properly qualified

[] Staff are currently assessed as competent to carry out their responsibilities

[] Staffing level plans were in place

[] Staffing level plans were appropriate

[] Staffing level plans were implemented

[] Staff performance in the relevant processes is evaluated

[] Orientation & in-service training are in place
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[] Human error did not contribute to the outcome

Enviroment of Care Including Other Related Factors

The physical enviroment was appropriate for the process/treatments being carried out

A system is in place to indentify enviroment risk

Emergency and failure-mode reponses have been planned

Emergency and failure-mode reponses have been tested

Controllable equipment factors did not contripute to the event
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Radiologic image quality is  Radiologic image quality is  01/05/2006 Attending MD will send all

hindered by the body habitus hindered by the body habitus patients >300 Ibs to

of morbidly obese patients.  of morbidly obese patients. radiology suite for ultrasound
Effective immediately the Effective immediately the examinations

attending MD will send all attending MD will send all

patients >300 to a patients >300 to a

radiological suite for radiological suite for

evaluation. This information evaluation. This information
will be shared at the monthly will be shared at the monthly

OB/GYN department for OB/GYN department for
consideration by all consideration by all
department members. department members.

Controllable enviromental factors did not contripute to the event

Uncontrollable external factors, (natural disasters, power outages, etc) were not a factor in this case

An emergency preparedness plan is in place

Information Management and Communications Issue

[] Necessary information was available

[] Necessary information was accurate
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[] Necessary information was complete

[] Necessary information was clear and unambiguous

[] Communication among participants was effective

[ ] No barriers to communication were indentified

Leadership: Corporate Culture

[] Leadership is involved in the evaluation of adverse patient care occurrences

Other

[] Note other factors that influenced or contributed to this outcome as well as other areas of service
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Literature Review

. Obesity is a growing medical problem which can influence the ability of radiology department to
provide optimum image quality ad accurate diagnosis.

. A fourteen year retrospective review of dictated radiology report with the disclaimer “limited due to
body habitus” between the years 1989-2003 was performed from the electronic medical records

. Overall 0.15% of all studies were limited by body habitus For all studies from 1989-2003 there has
been an increase at a rate of 0.010% (at 95% CI) per year.

. Conclusions are that changes in the American body habitus over 14 years has increasingly affected

the ability of radiology departments to provide quality images and accurate image interpretations.

Uppot, Raul, MD, Sahani, Dushyant, MD Hahn, Peter MD, Kaira Manudeep, MD, Saini, Sanjay, MD, Mueller
Peter, MD. Limited by Body Habitus; Economic and Quality Control issues and the ability of a Radiology
Department to provide diagnostic imaging to a fattening population. Health Services, Policy and Research
(Quality and Safety) Scientific Paper.

. Imaging the obese patient has become a major issue in radiology departments across America. This
epidemic has reduced the physician’s ability to diagnose and treat patients using standard imaging modalities
because of the limitations of current radiology equipment.

. Each modality has its own difficulties with obesity and therefore possible solutions are unique to each
one. Safety is also an issue because there are weight limits as to how much weight the machinery can hold.
. Manufacturers and vendors are meeting this need by developing ad marketing new bariatric
equipment

Sumler, Gloria MD. Obesity Now an Issue in Medical Imaging. MD Buyline Intelligence Briefings January 1
2006.

. The obesity epidemic, radiologists nationwide say, increasingly is reducing their ability to diagnose
and treat patients using the imaging technology that have become the cornerstone of modern medicine
. Radiologists argue that too much fat makes it difficult or impossible to determine whether a patient has

a kidney obstruction, to distinguish a benign fibroid tumor from ovarian cancer or to see whether a fetal heart
is developing properly.

. A report by researchers at the University Of Washington School Of Medicine published in 2004 in the
Archives of Internal Medicine examined findings from 100,000 mammograms. It found that obese women had
a 20 % greater risk of a false-positive reading than women who were at normal weight.

. Equipment manufacturers need to consider design changes to cope with America’s larger population
. Siemens Medical Solutions recently rolled out a new MRI with a wider opening and has devised an
ultrasound system capable of greater depth penetration.

Boodman, Sandra G. Obesity gets in the way of medical imaging tests. American College of Radiology. Los
Angeles Times December 27, 2004

. The prevalence of obesity in the United States has increased dramatically over the past 20 years.
Obese women are at increased risk for several pregnancy complications; therefore, preconception
assessment and counseling are strongly recommended.

. Potential intrapartum complications include difficulty estimating fetal weight (even with ultra
sonongraphy), inability to obtain interpretable external fetal heart rate and uterine contraction patterns, and
difficulty performing an emergent cesarean delivery.

Obesity in Pregnancy. ACOG Committee Opinion No315 American College of Obstetricians and
Gynecologists. Obstet Gynecol 2005; 106: 671-5

Suspected pregnancy should be confirmed. The earliest signs and symptoms of pregnancy include: absence
of expected menses, breast fullness and tenderness, urinary frequency, nausea, and fatigue. The "gold
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standard" for diagnosis of pregnancy is the detection of the beta subunit of human chorionic gonadotropin
(hCG) in blood or urine using immunologic techniques. The most sensitive enzyme-linked immunosorbent
assays (ELISA) can detect hCG approximately one week after fertilization. The hCG concentration doubles
every 29 to 53 hours during the first 30 days after conception in a viable, intrauterine pregnancy. Serum hCG
reaches peak concentrations of 100,000 IU/L (in relation to the First International Reference Preparation) at 8
to 10 weeks after the last menstrual period. The concentrations start to decrease after week 12 and stay fairly
constant at approximately 30,000 IU/L from about the 20th week until term.

Lockwood, Charles, MD UptoDate 2006. UpToDate performs a continuous review of over 330 journals and
other resources. Updates are added as important new information is published. The literature review for
version 13.3 is current through August 2005; this topic was last changed on June 30, 2005. The next version
of UpToDate (14.1) will be released in February 2006.

The incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile
women with normal reproductive outcomes]. In one of the better designed studies, the uteri of 679 women with
normal reproductive outcomes were evaluated with laparoscopy or laparotomy prior to tubal ligation, and then
by follow-up hysterosalpingogram (HSG) five months after sterilization. The incidence of congenital uterine
anomalies was 3.2 percent. The type and frequency of abnormality were septate uteri (90 percent), bicornuate
uterus (5 percent), and didelphic uterus (5 percent)

A bicornuate uterus refers to a uterus in which the fundus is indented (arbitrarily defined as 1 cm) and the
vagina is generally normal . This anomaly results from only partial fusion of the miillerian ducts. This leads to a
variable degree of separation of the uterine horns that can be complete, partial or minimal (ie, the arcuate
uterus merely has an indentation at the center of the fundus)

Iverson, Ronald, MD, DeCherney, Alan, MD, Laufer, Marc MD UptoDate 2006 UpToDate performs a
continuous review of over 330 journals and other resources. Updates are added as important new information
is published. The literature review for version 13.3 is current through August 2005; this topic was last changed
on June 30, 2005. The next version of UpToDate (14.1) will be released in February 2006.

Executive Summary

A multidisciplinary team was convened to perform a root cause analysis. A case review was completed that
confirmed that the patient had been seen in Prompt Care and was referred to her gynecologist after she
reported that she had taken a home pregnancy test that was positive. A serum test confirmed the pregnancy
and she was seen by her OB/GYN within 10 days. The first of many quantitative beta hCG tests confirmed
pregnancy (4497). The patient (who has a history of irregular periods) claimed that she had her last menses
in August. Based on the combination of these two factors a diagnosis of intrauterine pregnancy of 8-10
weeks was made. The next beta hCG was performed four days later and had decreased (4265). Literature
review confirms that that the hCG concentration doubles every 29-53 hours during the first 30 days after
conception in a viable intrauterine pregnancy. Serum hCG peak concentration reaches peak concentrations
of 100,000 IU/L at 8-10 weeks after the last menstrual period (Lockwood). In this case, the levels were not at
as expected therefore it was believed that the patient had a non-viable pregnancy.

A transvaginal ultrasound was performed and found no intrauterine pregnancy. The patient is reportedly
450-500 pounds. She was unable to be weighed at the physician’s office as a bariatric scale for such a
morbidly obese patient was not available. Studies and comments offered by professionals in the field of
radiology and obstetrics confirm that “the obesity epidemic increasingly is reducing their ability to diagnose
and treat patients using the imaging technology that have become the cornerstone of modern

medicine” (Boodman). “Potential intrapartum complications include difficulty estimating fetal weight (even with
ultra sonongraphy), inability to obtain interpretable external fetal heart rate and uterine contraction patterns,
and difficulty performing an emergent cesarean delivery” (ACOG). During the root cause analysis, the
attending OB/GYN confirmed that reviews of the pictures of the transvaginal ultrasound show no identifiable
features of a fetus. The patient’s body habitus is one explanation as to why the IUP was not identified.

The beta hCG continued to confirm that there was a human chorionic gonadotropin present and that the
patient was pregnant (with a nonviable fetus). The patient was counseled on alternatives including waiting
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for spontaneous elimination of the products of conception, administration of methotrexate or surgical removal
via D&C. The patient opted for treatment with Methotrexate and when that did not work, a D&C was
scheduled. During the RCA, the manager and supervisor of the outpatient surgery center reported that there
was nothing unusual about the patient presentation or the procedure. They commented that the patient was
morbidly obese but the equipment and supplies available to them were able to accommodate the patient.
There is no explanation as to how the physician was able to insert the curette and perform the spiral
technique and not break the amniotic fluid sac. There is a question as to whether the patient has a uterine
anomaly (eg. bicornuate uterus) but there is no evidence of that at this time. The literature confirms that “the
incidence of congenital uterine anomalies is difficult to determine since many women with such anomalies
are not diagnosed, especially if they are asymptomatic. Uterine anomalies occur in 2 to 4 percent of fertile
women with normal reproductive outcomes”. (Ilverson et al).

The case where systems and processes associated with this case were discussed at the root cause analysis.
It was recognized and agreed upon that obesity and medical imaging pose problems related to obtaining true
diagnosis. The hospital does have an entire radiology department with the support of board certified
radiologists and different and more powerful equipment than available in MD offices. The attending physician
determined that he will be sending all patients > 300 Ibs to a radiology center for evaluation. This was
deemed to be a valuable lesson for all and hence was shared at the January 2006 Department of Obstetrics
& Gynecology Department meeting for consideration by other physicians.

The case was also concurrently reviewed by the Department of OB/GYN Chief. He closely examined the
events of this case and determined that the standard of care was met with room for improvement (action step
from the RCA). With hindsight it was clear that the beta hCG was in fact trailing off into the 4000 level as she
was ending a full term pregnancy-not beginning one. This is a case with a surprising outcome but resulted in
the delivery of a healthy newborn.

Standard of care met

Chief Medical Officer

Director of Quality Improvement and Medical Affairs
Chief, Department of Anesthesiology
Attending Physician

Director of Women and Children’s Services
Director of Surgical Services

Director of Educational Services

Library Services

Nurse Manager Labor and Delivery

Nurse Manager Outpatient Surgery Center
Quality Improvement Analyst

Was the Standard of Care Met [] Yes, no further action []No, attributable to systems

Yes, room for improvement []No, attributeable to an individual practioner

Date facility certifies Root 2/10/2006

Cause Analysis complete 12:00:00 AM
Physician/Physician assistance: License #:
Physician/Physician assistance: License #:
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Print Close

From: Jennifer Watkins (JenniferWatkins@crouse.org)

Sent: Fri 2/10/06 3:46 PM EXthlt |:

To: James Caputo MD (Caputodoc@hotmail .com)
1 attachment
WorleyLF.doc.pdf (25.0 KB)

Here is what was submitted to the DOH this afternoon

Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122

beeper 441-4659

DISCLAIMER:

The information transmitted is intended only for the person or entity to which
it is addressed and may contain confidential and/or privileged material. Any
review, retransmission, dissemination or other use of, or taking of any action
in reliance upon, this information by persons or entities other than the
intended recipient is prohibited. If you received this in error, please contact
the sender and delete the material from any computer.

lof1l 1/12/2015 11:58 AM


James
From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Fri 2/10/06 3:46 PM
To: James Caputo MD (Caputodoc@hotmail.com)
1 attachment
WorleyLF.doc.pdf (25.0 KB)
Here is what was submitted to the DOH this afternoon
Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122
beeper 441-4659

James
Exhibit F
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Print

From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Fri 2/10/06 11:51 AM
To: Dawn Richey (DawnRichey@crouse.org)
Cc:  James Caputo MD (Caputodoc@hotmail .com)
1 attachment
WorleyLF2.doc (124.5 KB)

Dawn-can you please submit this as the long form?

Dr. Caputo-the submission is via cutting and pasting the information
directly into the website. Once it is entered we will send you the adobe
format that we can from the DOH secured website.

Jennifer Watkins

Director, Medical Affairs & Quality Improvement
telephone 470-7122

beeper 441-4659

From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Friday, February 10, 2006 8:54 AM

To: Jennifer Watkins

Subject: RE: long form revisions

Good Morning Jennifer,

Ijust got done with reading the report. I must say that I am very
impressed with your work on this. It not only is more accurate, but
represents a quality document from this institution with sound medical
references. I did make a few tiny word changes and you should be able
to

pick them out if examined. Just simple ones. I also reduced the font
size

for the beginning narrative from 10 to 9.5 because it got cut off at the
end

of the section and wasn't totally visible.

Otherwise, it should be ready for submission. I would ask that the copy
I

have attached back to you be sent since it contains the small word
changes.

I 'am sure you will see it hasn't changed or altered the substance of
document in any way. If you are going to send it electronically, please

copy me in as well. Thanks.

https://bay180.mail.live.comyol/mail.mvc/PrintMessages?mkt=en-us

Close
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James
-----Original Message-----
From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Friday, February 10, 2006 8:54 AM
To: Jennifer Watkins
Subject: RE: long form revisions
Good Morning Jennifer,
I just got done with reading the report. I must say that I am very
impressed with your work on this. It not only is more accurate, but
represents a quality document from this institution with sound medical
references. I did make a few tiny word changes and you should be able
to
pick them out if examined. Just simple ones. I also reduced the font
size
for the beginning narrative from 10 to 9.5 because it got cut off at the
end
of the section and wasn't totally visible.
Otherwise, it should be ready for submission. I would ask that the copy
I
have attached back to you be sent since it contains the small word
changes.
I am sure you will see it hasn't changed or altered the substance of
document in any way. If you are going to send it electronically, please
copy me in as well. Thanks.

James
From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Fri 2/10/06 11:51 AM
To: Dawn Richey (DawnRichey@crouse.org)
Cc: James Caputo MD (Caputodoc@hotmail.com)
1 attachment
WorleyLF2.doc (124.5 KB)
Dawn-can you please submit this as the long form?
Dr. Caputo-the submission is via cutting and pasting the information
directly into the website. Once it is entered we will send you the adobe
format that we can from the DOH secured website.
Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122
beeper 441-4659


Outl ook.com Print Message https://bay180.mail.live.comyol/mail.mvc/PrintMessages?mkt=en-us

Once again, nice job.

Jim Caputo

>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>

>To: "James Caputo MD" <Caputodoc@hotmail.com>

>Subject: long form revisions

>Date: Thu, 9 Feb 2006 16:37:19 -0500

>

>I will check my email either later tonight or first thing tomorrow
>morning-if there are desired edits, please let me know. I believe we
>will be able to submit tomorrow afternoon

V V. V V V V V

>Jennifer Watkins

>

>Director, Medical Affairs & Quality Improvement
>

>telephone 470-7122

>

>beeper 441-4659

V V. V V V V V

>

>DISCLAIMER:

>The information transmitted is intended only for the person or entity
to

>which

>it is addressed and may contain confidential and/or privileged
material.

>Any

>review, retransmission, dissemination or other use of, or taking of any

>action

>in reliance upon, this information by persons or entities other than
the

>intended recipient is prohibited. If you received this in error, please
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James
>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
>To: "James Caputo MD" <Caputodoc@hotmail.com>
>Subject: long form revisions
>Date: Thu, 9 Feb 2006 16:37:19 -0500
>
>I will check my email either later tonight or first thing tomorrow
>morning-if there are desired edits, please let me know. I believe we
>will be able to submit tomorrow afternoon
>
>
>
>
>
>
>
>Jennifer Watkins
>
>Director, Medical Affairs & Quality Improvement
>
>telephone 470-7122

James
Once again, nice job.
Jim Caputo
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>contact

>the sender and delete the material from any computer.
>

>
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DISCLAIMER:

The information transmitted is intended only for the person or entity to which
it is addressed and may contain confidential and/or privileged material. Any
review, retransmission, dissemination or other use of, or taking of any action
in reliance upon, this information by persons or entities other than the
intended recipient is prohibited. If you received this in error, please contact
the sender and delete the material from any computer.
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Print
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Close

From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 2/07/06 8:05 AM
To: James Caputo MD (Caputodoc@hotmail .com)

Cc:  Shawky Badawy MD (badawys@upstate.edu); Ron StahlMD (RonaldStahlMD@crouse.org); Derrick Suehs

(DerrickSuehs@crouse.org)

Dr Caputo- your request it was forwarded directly to Dr. Badawy. As

Chief of the Department he informed me yesterday that he had a message
out for you to speak with him directly. I will await his guidance

before further action.

Jennifer Watkins

Director, Medical Affairs & Quality Improvement
telephone 470-7122

beeper 441-4659

From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Tuesday, February 07, 2006 7:56 AM

To: Jennifer Watkins

Subject: RE: Open ASAP

Jennifer,

I waited all day yesterday for your response and heard nothing. No
e-mail

and no call. I thought my request was clear. If you are having a
problem

with this, then I would be happy to coordinate it myself. Please send
all

corresponding e-mails for the individuals I listed and I will contact
them.

And again, be sure to provide those individuals from the OBQI who were
involved with this report. It appears from reading this report that
their

input is the most pertinent to address.

James Caputo

lof4

>From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
>To: "James Caputo” <caputodoc@hotmail.com>

1/12/2015 11:50 AM


James
-----Original Message-----
From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Tuesday, February 07, 2006 7:56 AM
To: Jennifer Watkins
Subject: RE: Open ASAP
Jennifer,
I waited all day yesterday for your response and heard nothing. No
e-mail
and no call. I thought my request was clear. If you are having a
problem
with this, then I would be happy to coordinate it myself. Please send
all
corresponding e-mails for the individuals I listed and I will contact
them.
And again, be sure to provide those individuals from the OBQI who were
involved with this report. It appears from reading this report that
their
input is the most pertinent to address.
James Caputo

James
From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 2/07/06 8:05 AM
To: James Caputo MD (Caputodoc@hotmail.com)
Cc: Shawky Badawy MD (badawys@upstate.edu); Ron StahlMD (RonaldStahlMD@crouse.org); Derrick Suehs
(DerrickSuehs@crouse.org)
Dr Caputo- your request it was forwarded directly to Dr. Badawy. As
Chief of the Department he informed me yesterday that he had a message
out for you to speak with him directly. I will await his guidance
before further action.
Jennifer Watkins
Director, Medical Affairs & Quality Improvement
telephone 470-7122
beeper 441-4659
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>Subject: RE: Open ASAP

>Date: Sat, 4 Feb 2006 21:25:23 -0500

>

>The information outlined in the long form is a copilation of all input
>received from the RCA, OBQI and Chief. We can certainly meet on

Monday- I

>will set up a time and page you Monday morning.
>

>

>

>From: James Caputo [mailto:caputodoc@hotmail.com]

>Sent: Sat 2/4/2006 10:37 AM

>To: Jennifer Watkins

>Subject: Open ASAP

>

>

>

>Jennifer,

>

>I have just opened the file and have only taken a few minutes to review
it

>before thoroughly examining it. I am not happy at all with the content
and

>accuracy of what is described here and wish to relay this to you right
>away.

> This has caused me to call for an iimmediate meeting on this report
o)

>as

>to get it "right". This must be done as soon as possible since its
>completion and availability to me have come so close to the required
>submission date. I am available on Monday after work. I don't want to
>delay this at all since again, I stand to feel the negative effects of
what

>has proven to be innacurate reporting of clinical events concerning my
care

>of a patient at this institution. If you check your e-mail on

weekends,

>then I would appreciate a prompt response to this communication. If
you do

>not get this until Monday, I would expect an page to discuss this and a
>corrective meeting at the beginning of the day.

>

>James Caputo

>441-9979

>

>
> >From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
> >To: "James Caputo MD" <Caputodoc@hotmail.com>
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James
>
> >From: "Jennifer Watkins" <JenniferWatkins@crouse.org>
> >To: "James Caputo MD" <Caputodoc@hotmail.com>

James
>
>From: James Caputo [mailto:caputodoc@hotmail.com]
>Sent: Sat 2/4/2006 10:37 AM
>To: Jennifer Watkins
>Subject: Open ASAP
>
>
>
>Jennifer,
>
>I have just opened the file and have only taken a few minutes to review
it
>before thoroughly examining it. I am not happy at all with the content
and
>accuracy of what is described here and wish to relay this to you right
>away.
> This has caused me to call for an iimmediate meeting on this report
so
>as
>to get it "right". This must be done as soon as possible since its
>completion and availability to me have come so close to the required
>submission date. I am available on Monday after work. I don't want to
>delay this at all since again, I stand to feel the negative effects of
what
>has proven to be innacurate reporting of clinical events concerning my
care
>of a patient at this institution. If you check your e-mail on
weekends,
>then I would appreciate a prompt response to this communication. If
you do
>not get this until Monday, I would expect an page to discuss this and a
>corrective meeting at the beginning of the day.
>
>James Caputo
>441-9979

James
>Subject: RE: Open ASAP
>Date: Sat, 4 Feb 2006 21:25:23 -0500
>
>The information outlined in the long form is a copilation of all input
>received from the RCA, OBQI and Chief. We can certainly meet on
Monday- I
>will set up a time and page you Monday morning.
>

James
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> >Subject: RE: RCA

> >Date: Fri, 3 Feb 2006 14:03:28 -0500

> >

> >That is fine. We try to get them out earlier than they are due so
people

>can actually read the document.

>

>Jennifer Watkins

>Director, Medical Affairs & Quality Improvement
>telephone 470-7122

>beeper 441-4659

>From: James Caputo [mailto:caputodoc@hotmail.com]

>Sent: Friday, February 03, 2006 1:47 PM

>To: Jennifer Watkins

>Subject: RCA

>

>Hey Jennifer,

>

>I recently received the e-mail of the Worley report. Thanks. I have
>been

>screamingly busy this week and plan on giving it a thorough review
this

> >weekend knowing it has to be in on 2/10/06. I will have my comments
to

V V V V V V V V V V V]IV V V]V V V V VvV V

>you
>no later than 2/6/06. If there is any problem or you need anything,
>please

>let me know. Thanks again and have a nice weekend.

>

>

>Jim Caputo

>

>

>

>DISCLAIMER:

>The information transmitted is intended only for the person or entity

V V. V V VjJV V V V V VvV V

to

> >which

> >it is addressed and may contain confidential and/or privileged
material.

> >Any

> >review, retransmission, dissemination or other use of, or taking of
any

> >action

30f4 1/12/2015 11:50 AM


James
> >
> >-----Original Message-----
> >From: James Caputo [mailto:caputodoc@hotmail.com]
> >Sent: Friday, February 03, 2006 1:47 PM
> >To: Jennifer Watkins
> >Subject: RCA
> >
> >Hey Jennifer,
> >
> >I recently received the e-mail of the Worley report. Thanks. I have
> >been
> >screamingly busy this week and plan on giving it a thorough review
this
> >weekend knowing it has to be in on 2/10/06. I will have my comments
to
> >you
> >no later than 2/6/06. If there is any problem or you need anything,
> >please
> >let me know. Thanks again and have a nice weekend.
> >
> >
> >Jim Caputo
> >

James
> >Subject: RE: RCA
> >Date: Fri, 3 Feb 2006 14:03:28 -0500
> >
> >That is fine. We try to get them out earlier than they are due so
people
> >can actually read the document.
> >
> >Jennifer Watkins
> >Director, Medical Affairs & Quality Improvement
> >telephone 470-7122
> >beeper 441-4659


Outl ook.com Print Message

4 0of 4

> >in reliance upon, this information by persons or entities other than
the

> >intended recipient is prohibited. If you received this in error,
please

> >contact

> >the sender and delete the material from any computer.

> >

> >

vV V V V

>

>DISCLAIMER:

>The information transmitted is intended only for the person or entity
to

>which

>it is addressed and may contain confidential and/or privileged
material.

>Any

>review, retransmission, dissemination or other use of, or taking of any

>action

>in reliance upon, this information by persons or entities other than
the

>intended recipient is prohibited. If you received this in error, please

>contact

>the sender and delete the material from any computer.
>

>

DISCLAIMER:

The information transmitted is intended only for the person or entity to which
it is addressed and may contain confidential and/or privileged material. Any
review, retransmission, dissemination or other use of, or taking of any action
in reliance upon, this information by persons or entities other than the
intended recipient is prohibited. If you received this in error, please contact
the sender and delete the material from any computer.

https://bay180.mail.live.comyol/mail.mvc/PrintMessages?mkt=en-us

1/12/2015 11:50 AM
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TO:

FROM:

DATE:

FROM I MATCH 3154645703

Exhibit G1

MEMORANDUM

Dr. Badawy, Dept. of OB-GYN
Dr. Aubry, Chairman OB-QA Committee, Dept. of OB-GYN
March 4, 2002

QA Review of OB Cases of Provider #

Some months ago following an occurrence of a particularly poor outcome of birth, a process was
implemented whereby the OB cases of the provider involved were to be reviewed by members of
the OB-QA committee. The process was implemented and the following is our report up to this

point,

Deliveries done and cases reviewed: — From the Birth Log a list of 49 deliveries

were noted in October 2001 through January 2002. Of these, 44 delivery charts were

reviewed by a least two, and as many as four committee members.

Problems noted:

a.) _Serious — There were three midforceps done prior to meeting standard
indications — i.c. 2 hours of second stage pushing without epidural or
3 hours with epidural. :

b.) Moderate — There were 2 vaginal deliveries of nulliporous breech births without
CT pelvimetry.

c.) Mild — There were 3 inductions of labor without documentable medical
indications

3. Summary—the provider appears to have a pattern of practice that includes an
aggressive approach to operative vaginal delivery and perhaps including inductions. This

pattern 1s unwisc and potentially modifiable by a targeted educational effort regarding
operative vaginal delivery/induction of labor.

[V}
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question is, and you may not be right the
person to answer this and if that's the
case, I'll understand. In your opinion,
what was the cause of death in the fetus?
THE WITNESS: I believe the fetus
died due to do an accident involving a
cord secondary to the forceps delivery.
DR. FRYMOYER: Thank you.
DR. CAPUTO: Can I ask a question?
Can I still ask a question?
DR. GREEN: Yes.
BY DR. CAPUTO:

B In completing that sentence, death to the
baby due to an umbilical cord accident secondary to
the use of the forceps, can you explain the mechanism
by which the forceps in this case could have caused a
cord injury, a cord accident, anything that could lead
to the death of the baby related to the forceps? Can
you give at least a mechanism, scientific meghanism?

A. Yeah. 1I'll try to be scientific. When
the forceps are applied and the cord is around the
neck or the lower face and the forceps are applied, in
this case the forceps were applied -- they didn't --

attempts were to do with rotation. They check the
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baby again. The baby was still posterior. Obviously,
either the forceps slipped or they were misapplied to
start with. The fact of the matter is there was
gsomething about the application of that forceps that
wasg not -- it didn't work, and we know forceps can
fail and so that's not a problem in itself. However,
when the forceps are applied and they are in a
position to compress the cord, if the cord compression
occurs, you can get this profound bradycardia due to a
sudden increase in the resistance of the pulsopressure
going through the cord, so you have a hypertension, so
the baby gets a response and gets profoundly
bradycardic. If the bradycardia occurs long enough
given the circumstances, fluid electrolyte imbalance

oo

and so on, you can have a cardiac arrest. The cord pH

was not acidotic, so it doesn't appear that fetal
distress was a problem prior to the baby's death. T
me——

baby had, in my judgement, a cardiac arrest due to a
profound cord occlusion that occurred as part of th
operative vaginal delivery, and this is plenty
scientific from my point of view.

) Doctor, if the cord was around the neck,
how do forceps compress the cord?

A. If forceps are applied properly and in the
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right case, then the rotation should have occurred

normally and the baby should have come out. It ébdt:ﬁéj

obviously qgggEEEE}EB'the guestion is, where were the

forceps? Where was the cord? One doesn't know.

Q. But yet you say the forceps caused the
death of this baby?

A. I was asked my opinion why did this baby
die, and my opinion is based on the fact that the baby
up to the point of the operative application was fine.
The fetal heart was satisfactory. The fetal heart was
satisfactory. The beat to beat variability was fine.
In a 15 or 20-minute period of time between when the
forceps were applied and that baby was delivered, it
died. It can die due to a sudden bradycardiac episod
leading to a cardiac arrest, and the application of
forceps under these circumstances cannot be
disconnected from that baby's death.

Q. So a pH of 7.22 at the time of the birth
clearly does not demonstrate birth asphyxia,)correct?

A. That's right.

@ So how do you get cardiac arrest in an
otherwigse healthy baby with a normal pH by the use of
forceps? I'm missing the connection.

A. Well, why do we have cardiac arrests?
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@ Doctor, I respectfully disagree with you.

A A cardiac arrest can occur when there's a
major insult on the cardiovascular dynamics.

o1 But apparently not enough of an insult to

effect the pH significantly?

A. No. One is a pressure problem, one is an
oxygen problem. The oxygen problem was apparently not
the problem. It was apparently an acute hypoxic -- or

an acute change in the intervascular pressures a;;H\de;ﬁ

cardiovascular dynamics, I believe.

Q. So a transient cord compression will cause
enough of a hemodynamic catastrophe in a baby to cause
cardiac arrest?

A. Transient, you know, is a relative term.
If you're holding your breath for 13 minutes that the
forceps were applied initially and however long it
took after that to get the baby delivered, that's a
long time.

Q. But holding your breath would pr?duce an
acidemia, correct?

A. If somebody is affecting my cardiac output
in periphery resistance to the point where I get a

profound bradycardia for 15, 20 minutes,/ it's gquite
O e

possible I may have a cardiac arrest under those

add ot bt L

;> g
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circumstances.

DR. CAPUTO: Well, I would
respectfully disagree and I will point out
in my summation of the case whereby I
disagree.

DR. GREEN: Dr. Aubry, I ask you not
to discuss this proceeding or your
testimony with anyone, including committee
membersg, outgide of this forum, and I'll
excuse you and thank you for coming in.

(The witness was excused.)
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Exhibit G3

DETERMINATION AS TO PENALTY

‘'The Hearing Committee, pursuant to the Findings of Fact and
HCoriclusions of Law set forth above, unanimously ' determined that
espondent's license should be suspended for two years; however,

after 30 days of actual suspension, the remainder of the period of

suspension should be stayed provided that Respondent complies with
certain terms of probation. The Committee determined further that

espondent’s license to practice medicine as a physician in New York

63
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State should be permanently limited to prohibit him from performing

nhigh forceps and midforcbeps rotations or deliveries. This

Hdetermination was reached upon due consideration of the full spectrum
pf penalties available pursuant to statute, including revocation,
[suspension and/or probation, censure and reprimand, and the

imposition of monetary penalties..

The Hearing Committee believes that Respondent has thé
requisite knowledge ‘and skill to practice medicine safely, but that
e has repeatedly failed to exercise the care that a reasonably
fprudent physician would exercise under ' the circumstances. The
[Committee sought to fashion a penalty that would permit Respondent to
fcontinue to practice his chosen profession while ensuring the safety]
pf his patients. |
The Committee feevls that 30 days of actual vsuspensi_onmust.;
foe imposed to provide a period of time during which Respondent can
reflect upon his prior misconduct and redirect his enefgy and focus
towards practicing medicine within accepted standards. In addition,
HRespondent’s inability to practice for that period of time will s‘erve:

as a penalty by having a significant monetary impact.

A suspension of Respondent’s license, stayed af_fer 30 days
for the remainder of a two-year period provided Respondent complies|
fwith terms of probation, is necessary to ensure that Respondent-

[practices medicine within accepted standards. In spite of his

64
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Exhibit H

June 13, 2007

Crouse Hospital

736 Irving Avenue

Syracuse, NY 13210

ATTN: Dr. Shawky Badawy

To Whom it may Concern:

My name is Cathleen || | j  JJEE and 1 just gave birth to my second son at your
Hospital on June 1, 2007. I wanted to write this letter to let you know of an exceptional
physician, Dr. James Caputo, affiliated with your Hospital. I am sure you are already
aware of this amazing asset that you have.

My first son was born 17 months ago on January 21, 2006 at Crouse Hospital and was
premature. I initially started at Community General with an OB-GYN and unfortunately
went into labor 9 weeks early. I was rushed to Crouse Hospital where I was released into
the care of the Perinatal Center. Given their excellent reputation, I was thankful to have
them under the circumstances. However, my second experience at Crouse Hospital with
the recent delivery of my second son on June 1, 2007 with Dr. Caputo was so much
smoother.

When [ was initially brought to Crouse in January 2006, [ was met by several different
doctors from the Perinatal Center at intermittent and sporadic times. I was scared and
confused. I just wanted to know what the game plan was and be reassured my future child
would be healthy. Unfortunately, the first doctor that we met with was more interested in
talking about a baby book he wrote, and wanting to make sure we had a copy of it. This
doctor actually offered a “free” autograph if my husband brought his book to your
hospital. This was not the “medical care” we expected or deserved. Once he got past his
own self-admiration, the game plan remained unknown and we were left with even more
questions. After an extended wait, another doctor came in from the Perinatal Center with
no clear opinion on what we should do. Finally, after several other doctors came in and
no consensus treatment plan in place, we were told by our nurse what to expect — that we
would sit and wait.

My first labor was chaos, never meeting the doctor that would ultimately deliver my son
until I was in active labor and still unsure of the plan once delivered. Thankfully, our son
was born relatively healthy at 32 weeks and brought to the NICU, where our decision to
transfer to Crouse Hospital was validated. I followed up our original experience with a
similar letter to the NICU letting them know how thankful we were for the exceptional
care ultimately provided.

After the birth of my first son, I later went to the Perinatal Center for my follow up
appointment. I was told by another doctor that I had never met before that he did not
know the reason why I had a preterm baby, but I would not have another one. They told
me I should just find another doctor if I became pregnant again. I did not feel very good
about this advice, questioning how they could minimize another complication without
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even knowing the reason why I had a preterm baby in the first place. Without being
informed of the cause for my preterm child, [ was advised that I did not need to see a
“high risk™ physician or stay with their practice group if I became pregnant again. On my
own instincts, I decided I would find an OB-GYN on my own, also affiliated with Crouse
Hospital, in the event that [ had another preterm baby.

[ spoke with some friends that raved and highly recommended their OB-GYN, Dr.
Caputo. At this point I did not trust any doctors, my world had been rocked and I was
very skeptical about having another baby. I felt that the healthcare system had missed
major issues that I was having with my first child, and [ was not going to allow it to
happen again. Immediately upon meeting with Dr. Caputo, he took my future pregnancy
seriously, spent considerable time with me going over what happened with my first
delivery, and explained the various options he felt he could do to prevent it from
happening again. With the help and reassurance of Dr. Caputo, I went home feeling like [
could do this again. I felt comfortable with the preventative measures he planned to
undertake to help me go further along with my second pregnancy.

We got pregnant again in September 2006. In January 2007, Dr. Caputo put a cerclage in
me to prevent my cervix from breaching early. Dr. Caputo saw me every three weeks to
inspect my cerclage. After 20 weeks, Dr. Caputo saw me every two weeks. I felt that he
was taking my pregnancy seriously and put my mind at ease. It also became evident that
he provided exceptional care for all of his patients, not just the ones with my history.

[ had a fairly easy pregnancy with no other issues until I was 34 weeks pregnant. My
cerclage was definitely working, and Dr. Caputo was right about my cervix being
incompetent. [ am thankful everyday that I did not listen to the Perinatal Center’s initial
advice and get pregnant again without the guidance of a proactive professional like Dr.
Caputo. I firmly believe I would have had another preterm baby without Dr. Caputo.

During a regular follow-up exam with Dr. Caputo, | had mentioned in passing that I had a
headache. Dr. Caputo immediately sent me for blood work and found that I had pre-
eclampsia. Dr. Caputo saw me every other day to monitor my condition and gave me
peace of mind. He knew how nervous [ was to have another NICU baby and he was
doing everything he could to spare us from that experience again. It is hard for a mother
to explain the loss of trust that happens when you have a pre-term baby, knowing in your
heart it could have been prevented.

I hope you understand how special Dr. Caputo is. [ trust him with my life and the life of
my child. Due to low amniotic fluid and the pre-eclampsia, Dr. Caputo felt that we
should deliver the baby at 35 weeks and 4 days. Before Dr. Caputo, I would have
questioned this plan. I completely accepted his decision as [ knew unequivocally he was
acting in the best interest of my child and myself.

Dr. Caputo delivered my healthy son Jackson at 5:17 A.M on June 1, 2007, and he was
perfect. While in the initial stages of my labor, Dr. Caputo sat in my delivery room for
hours with me and my husband to provide even more reassurance. My labor was relaxed,



happy and emotional, which I didn’t experience with my first delivery. [ actually got to
hold my son, my husband got to cut the umbilical cord, [ got to see first what the sex of
my child was and I was able to take my son home with me — all experiences which we

did not have with our first child.

My husband and [ owe our healthy son to one person and that is Dr. James Caputo. He is
an exceptional doctor, father, and person. We not only consider him the best doctor we
have ever been involved with, but we also now consider him our friend. Crouse Hospital
is a better hospital due to this caring and thorough man. [ am sure you are aware of how
very lucky you are to have him practicing medicine at your hospital. [ hope that my
feelings for this man are being translated in this letter, and I will forever recommend
Crouse Hospital because of Dr. Caputo and the NICU to every person that will listen.

Thank you,
oAhlee,

Cathleen & MichaeI_

Cc:  Joan Dadey
Dr. James Caputo
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I Exhibit K

~) STATE OF NEW YORK
DEPARTMENT OF HEALTH

Central New York Regional Office
217 South Salina Street  Syracuse, New York 13202

Richard F. Daines, M.D. April 8, 2008 Wendy E. Saunders
Commissioner Chief of Staff

Paul Kronenberg, MD, President/CEO
Crouse Hospital

736 Irving Avenue

Syracuse, New York 13210

Dear Dr. Kronenberg:
Pursuant to Section 230 of the New York State Public Health law, please provide this office with

a complete, certified copy of the materials listed below relating to James Caputo, MD for the
time frame of 11/01/07 to the date listed above:

(X)  All Meeting Minutes and reviews related to James Caputo, MD,
with the name of the Committee and the date of the meeting
(previously sent reviews did not include the name of the
Committee or date of the meeting — copies attached)

(X)  All Meeting Minutes, with the name of the Committee and the
date of the meeting in which the care of patient K| ljij 5 NN
Medical Record # 0205- was reviewed

(X)  The January 2008 GYN QI Committee meeting minutes as
referenced in the review of case # 0205- by Dr. Byuong Ryu
dated 12/26/2007

(X)  All correspondence regarding, and to and from James Caputo,
MD including that from outside sources including but not
limited to the Committee for Physician Health
Please note that documents/records must be certified as complete. Records are due in this office
by April 22, 2008.

Sincerely,

W
Kathleen P. Alger, RN, BSN

Nurse Investigator
* Office of Professional Medical Conduct
(315)477-8512
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Exhibit L1
RE: report request

From: Jennifer Watkins (JenniferWatkins@crouse.org)
Sent: Tue 12/09/08 1:54 PM
To: James Caputo (caputodoc@hotmail.com)

Dr. Caputo- no report was submitted to the New York State Department of Health regarding
the care and treatment of Ms. K-B-under the NYPORTS reporting
programming. The case did not meet the requirement for reporting under their definitions.
An internal root cause analysis was performed due to the fact that she had experienced
complications during her inpatient stay. The only documents that are generated from these
RCAs are lists of action steps with persons responsible for those actions as the purpose of the
meeting is to examine opportunities for improved systems and processes in patient care.

Please let me know if I can provide further assistance.

Jennifer Watkins, MS, CPHQ

Director, Medical Affairs & Quality Improvement
telephone 470-7122

beeper 441-4659

From: James Caputo [mailto:caputodoc@hotmail.com]
Sent: Tuesday, December 09, 2008 10:25 AM

To: Jennifer Watkins

Subject: report request

Jennifer,

Last Winter, I believe February, I participated in a Root Cause Analysis for one of my patients
(K-B- in regards to her October 2007 admission.

It is my understanding that all RCA's require a written report be submitted to the State Department
of Health. This would account for the overhead documentation concurrent with the actual RCA
meeting itself. I would like to obtain a copy of the report submitted as a result of the RCA for Mrs.
B_. Please let me know that you received this communication and when I can expect the

3/13/2013 11:55 AM


James
Exhibit L1

James
Kelley

James
Butterfield

James
Kelley

James
Butterfield)

James
Butterfield.


Outl ook Print Message https://bay158.mail.live.com/mail/PrintMessages.aspx?cpi ds=9bf04c53-...

requested material. Thank you for your time and attention to this matter.

Sincerely,

James R. Caputo, M.D.

Crouse Hospital CONFIDENTIALITY NOTICE: The information transmitted is intended only for the person or
entity to which it is addressed and may contain confidential and/or privileged material. Any review,
retransmission, dissemination or other use of, or taking of any action in reliance upon, this information by
persons or entities other than the intended recipient is prohibited. If you received this in error, please contact
the sender and delete the material from any computer.

20f 2 3/13/2013 11:55 AM
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Exhibit L2

Appendix 1

Public Health Law
Article 28 HOSPITALS
S 2805-I.

S$2805-I. Incident reporting

1. All hospitals, as defined in subdivision ten of section twenty-eight hundred one of this article, shall be required to report incidents described by
subdivision two of this section to the department in a manner and within time periods as may be specified by regulation of the department.
2. The following incidents shall be reported to the department:
a. Patients' deaths or_impairments of bodily functions in circumstances other than those related to the natural course of illness, disease or
proper treatment in accordance with generally accepted medical standards;
b. Fires in the hospital which disrupt the provision of patient care services or cause harm to patients or staff;
c. Equipment malfunction during treatment or diagnosis of a patient which did or could have adversely affected a patient or hospital
personnel;
d. Poisoning occurring within the hospital;
e. Strikes by hospital staff;
f. Disasters or other emergency situations external to the hospital environment which affect hospital operations; and
g. Termination of any services vital to the continued safe operation of the hospital or to the health and safety of its patients and personnel,
including but not limited to the anticipated or actual termination of telephone, electric, gas, fuel, water, heat, air conditioning, rodent or
pest control, laundry services, food or contract services.
The hospital shall conduct an investigation of incidents described in paragraphs (a) through (d) of subdivision two of this section and shall
inform the department of the expected completion date of the investigation. The hospital shall provide to the department a copy of the
investigation report within twenty-four hours of completion. Nothing herein shall limit the authority of the department to conduct an
investigation of incidents occurring in general hospitals.

w
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The hospital shall conduct an investigation of incidents described in paragraphs (a) through (d) of subdivision two of this section and shall
inform the department of the expected completion date of the investigation. The hospital shall provide to the department a copy of the
investigation report within twenty-four hours of completion. Nothing herein shall limit the authority of the department to conduct an
investigation of incidents occurring in general hospitals.
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restrictions should be re-emphasized.
One region recently collected information from NYPORTS on retained foreign bodies. A review of the statewide experience was conducted and
published in the NYPORTS newsletter. The items typically left behind (sponges, needles) were listed and some of the risk reduction strategies
shared. Hospitals' strategies stressed the need for x-rays when an incorrect count is discovered but also identified other factors that contribute
such as staff changes, distractions such as cell phones, and lack of standardized trays.
At a recent workshop for pharmacists, an actual NYPORTS case was reviewed. It involved a patient who received ten times the dosage of a
chemotherapeutic agent. The math involved with determining the dose was checked and rechecked but the actual error, the original dosage
prescribed, was not uncovered. Recommendations for system improvements included dosage protocols to be available for doctor/nurse
/pharmacists to check before administration and the importance of counter signatures.
Although instances of wrong-sided surgeries have received much appropriate media attention, it was revealed from a review of incorrect
procedures or treatments in NYPORTS that the problem extends beyond surgery to minimally invasive procedures and treatments. Insertion
of chest tubes on the wrong side was identified in several cases. It was noted that these errors resulted from a failure to compare x-rays with
previous studies or re-examine the patient at bedside before placement. This led Commissioner Novello to establish a panel of experts to
make recommendations on pre-operative procedures to prevent recurrence. The report on Pre-Operative Protocols was released in January
2001.
A hospital in reviewing its own experience over time identified an increase in a specific reporting category. As a result, it conducted a detailed
root cause analysis and implemented system changes intended to prevent recurrence. It is presently reviewing the effectiveness of those
system improvements.
From our initial review of data, we have identified some "best practices" and have shared them statewide (as we have done throughout the history
of incident reporting). In that context, we issue a quarterly news letter to facilities, the NYPORTS News and Alert, which provides systems updates
and best practices information. Each of these efforts is undertaken in support of improving quality.
Future NYPORTS Initiatives
As stated earlier, the primary goal of NYPORTS is to improve the overall quality of hospital care in the State by identifying types of occurrences and
by developing methods for reducing those occurrences. In the interest of achieving this over-arching goal, the following initiatives will be undertaken
next:
The preceding narrative indicates that there is an underreporting problem for 605 occurrences, and suggests that there is probably an
underreporting problem for other occurrence codes as well. Existing databases will be used to assess completeness of reporting for occurrence
codes other than 605. We expect that the 605 study described above will result in substantially improved processes among hospitals for
identifying other occurrence codes, and that in the future the degree of underreporting for 605 and for other codes will not be as extreme as
that reported for the 605 code in 1999. However, completeness of reporting is important for all occurrence codes, and concerted efforts will be
made to test reporting completeness for other codes.
In addition to improving reporting completeness, it is also essential that hospitals collaboratively engage in efforts to reduce the rates for all
types of occurrences. The Department of Health will encourage groups of hospitals and regions of the State to collaborate in attempts to
address specific types of occurrences. These efforts will involve: 1) the identification of occurrence codes that are of high priority based on the
frequency with which they occur and the relative severity of the outcomes associated with them; 2) the exploration of strategies to ensure
complete reporting of the chosen occurrence codes; 3) the establishment of new processes of care to reduce the frequency of the occurrences
and to minimize the severity of the outcome associated with the occurrences; and 4) proposals for documenting and quantifying the outcome
improvements resulting from the processes of care that were implemented.
The Department will continue to monitor reporting compliance through overall hospital surveillance activities and appropriate enforcement
actions and sanctions will be taken for continued failure to report as required. These hospitals will continue to be publicly identified.
The Department will continue to improve the NYPORTS system through further refinement of definitions and improvement in reporting
processes.
The Department will provide additional ongoing training to hospitals regarding proper implementation of the NYPORTS system including how
to conduct a proper thorough and credible root cause analysis in their internal investigation.
The Department will continue to identify "best practices" and provide them to all hospitals and will continue to issue alerts.
Analysis of data by the State University of New York School of Public Health will continue and broaden in depth and scope.
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4. The Commissioner shall make, adopt, promulgate and enforce such rules and regulations, as he may deem appropriate to effectuate the
purposes of this section.

S 2805-m. Confidentiality.

1. The information required to be collected and maintained pursuant to sections twenty-eight hundred five-j and twenty-eight hundred five-k of
this article, reports required to be submitted pursuant to section twenty-eight hundred five-| of this article and any incident reporting
requirements imposed upon diagnostic and treatment centers pursuant to the provisions of this chapter shall be kept confidential and shall not
be released except to the department or pursuant to subdivision four of section twenty-eight hundred five-k of this article.

2. Notwithstanding any other provisions of law, none of the records, documentation or committee actions or records required pursuant to
sections twenty-eight hundred five-j and twenty-eight hundred five-k of this article, the reports required pursuant to section twenty-eight
hundred five-I of this article nor any incident reporting requirements imposed upon diagnostic and treatment centers pursuant to the
provisions of this chapter shall be subject to disclosure under article six of the public officers law or article thirty-one of the civil practice law
and rules, except as hereinafter provided or as provided by any other provision of law. No person in attendance at a meeting of any such
committee shall be required to testify as to what transpired thereat. The prohibition relating to discovery of testimony shall not apply to the
statements made by any person in attendance at such a meeting who is a party to an action or proceeding the subject matter of which was
reviewed at such meeting.

3. There shall be no monetary liability on the part of, and no cause of action for damages shall arise against, any person, partnership,
corporation, firm, society, or other entity on account of the communication of information in the possession of such person or entity, or on
account of any recommendation or evaluation, regarding the qualifications, fitness, or professional conduct or practices of a physician, to any
governmental agency, medical or specialists society, or hospital as required by sections twenty-eight hundred five-j, twenty-eight hundred
five-k and twenty-eight hundred five-l of this article or any incident reporting requirements imposed upon diagnostic and treatment centers
pursuant to the provisions of this chapter. The foregoing shall not apply to information which is untrue and communicated with malicious
intent.

Appendix 2

Effective Date: 10/14/98
Title: Section 405.8 - Incident reporting

405.8 Incident reporting.

a. Any incident required to be reported pursuant to subdivision (b) of this section shall be reported to the departments investigation and
identification information required by the department.

b. Incidents to be reported are:

1. Patients' deaths in circumstances other than those related to the natural course of iliness, disease or proper treatment in accordance
with generally accepted medical standards. Injuries and impairments of bodily functions, in circumstances other than those related to
the natural course of illness, disease or proper treatment in accordance with generally accepted medical standards and that necessitate
additional or more complicated treatment regimens or that result in a significant change in patient status, shall also be considered
reportable under this subdivision;

. Fires or internal disasters in the facility which disrupt the provision of patient care services or cause harm to patients or personnel;

3. Equipment malfunction or equipment user error during treatment or diagnosis of a patient which did or could have adversely affected a
patient or personnel;

. Poisoning occurring within the facility;

. Patient elopements and kidnappings;

. Strikes by personnel;

. Disasters or other emergency situations external to the hospital environment which affect facility operations; and

. Unscheduled termination of any services vital to the continued safe operation of the facility or to the health and safety of its patients
and personnel, including but not limited to the termination of telephone, electric, gas, fuel, water, heat, air conditioning, rodent or pest
control, laundry services, food, or contract services.

c¢. The hospital shall conduct an investigation of incidents described in paragraphs (b)(1)-(6) of this section and those incidents in paragraphs
(7)-(9) deemed appropriate by the department.

d. The hospital shall provide a copy of its investigative report to the area administrator within 24 hours of its completion. This report shall
document all hospital efforts to identify and analyze the circumstances surrounding the incident and to develop and implement appropriate
measures to improve the overall quality of patient care. This report shall contain all information required by the department including:

1. An explanation of the circumstances surrounding the incident;
2. An updated assessment of the effect of the incident on the patient(s);
3. A summary of current patient status including follow-up care provided and post-incident diagnosis;
4. A chronology of steps taken to investigate the incident that identifies the date(s) and person(s) or committee(s) involved in each review
activity;
5. The identification of all findings and conclusions associated with the review of the incident;
. Summaries of any committee findings and recommendations associated with the review of the incident; and

7. A summary of all actions taken to correct identified problems, to prevent recurrence of the incident and/or to improve overall patient
care and to comply with other requirements of this Part.

e. e) This section does not replace other reporting required by this Part.
f. f) Nothing in this section shall prohibit the department from investigating any incident included in subdivision (b) of this section.
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(Commissioner's 2/23/00 Dear Administrator Letter)

State of New York

Department of Heath

Corning Tower, Empire State Plaza
Albany, New York 12237
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The hospital shall provide a copy of its investigative report to the area administrator within 24 hours of its completion. This report shall
document all hospital efforts to identify and analyze the circumstances surrounding the incident and to develop and implement appropriate
measures to improve the overall quality of patient care. This report shall contain all information required by the department including:
An explanation of the circumstances surrounding the incident; 1.
An updated assessment of the effect of the incident on the patient(s); 2.
A summary of current patient status including follow-up care provided and post-incident diagnosis; 3.
A chronology of steps taken to investigate the incident that identifies the date(s) and person(s) or committee(s) involved in each review
activity;
4.
The identification of all findings and conclusions associated with the review of the incident; 5.
Summaries of any committee findings and recommendations associated with the review of the incident; and 6.
A summary of all actions taken to correct identified problems, to prevent recurrence of the incident and/or to improve overall patient
care and to comply with other requirements of this Part.
7.
d.
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ANTONIA C. NOVELLO, M.D., M.P.H.
Commissioner

February 23, 2000

Phone: (518) 474-2011

Fax: (518) 474-5450

Dear Administrator:

Providing the highest quality of care to patients is our most important responsibility. Achieving this goal takes a dedication to quality assurance and a
commitment to realizing that when mistakes happen, they should be identified, reported, analyzed and corrected so that they never happen again.

The New York Patient Occurrence Reporting and Tracking System (NYPORTS) is_a national model for medical error reporting. Its development was
due to the collaboration and hard work of hospitals, consumers and the State Health Department, and to our collective commitment to protecting
patients at all costs.

Today we have a reporting system that is based upon objective criteria and information and has clear definitions of what needs to be reported. As a
result, reporting is more consistent statewide. And, hospitals know what is expected of them should an incident occur. Most importantly, we have a
system that will help improve the quality of care and reduce medical errors in New York State.

A key ingredient of NYPORTS, as a reporting and quality improvement mechanism for reducing medical errors, is hospitals reporting. Recent
disturbing events at three hospitals in New York City lead us to reemphasize the importance of prompt reporting, and to stress that failure to report
comes with consequences and cannot be tolerated.

The creation of a national reporting system and new agencies to oversee medical quality is being discussed in Washington. We have an_important
opportunity in New York State to reduce medical errors and improve the quality of care provided to our citizens, since we in New York have a model
that is already developed and working. I will not see that opportunity lost.

The Department stands ready to enforce reporting requirements, and will publicly sanction those facilities that fail to promptly and accurately report
incidents that result in patient death, injury or potential injury. The Department also stands ready to assist your facility in meeting the statutory
requirements of NYPORTS.

Sincerely,

Antonia C. Novello, M.D., M..P.H.
Commissioner of Health
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Appendix 4
OCCURRENCE INCLUDES EXCLUDES
Medication Errors:
Topical, Injectables,
IV, PO
Treatment
Medications,
Contrasts,
Chemotherapy
108. A medication error occurred that resulted in
permanent patient harm.
108-110. Any adverse drug reaction that was not the result of a
medication error.
109. A medication error occurred that resulted in a
near-death event (e.g., anaphylaxis, cardiac arrest).
110. A medication error occurred that resulted in a
patient death.
Aspiration 201. Aspiration pneumonitis/pneumonia in a
non-intubated patient related to conscious sedation.
201. Patients intubated on ventilation, or with known history of
chronic aspiration.
Intravascular
Catheter Related
301. Necrosis or infection requiring repair (incision and
drainage (I&D), debridement, or other surgical
intervention), regardless of the location for the repair
(e.g., at the bedside, in a treatment room, in the OR).
301. Any infiltration or infection treated exclusively with cold or
warm packs, wound irrigation, IV change, and/or medication use
(e.g., IV, PO, topical).
302. Volume overload leading to pulmonary edema. 302. Pulmonary edema clearly secondary to acute myocardial
infarction. Pulmonary edema occurring in patients with previously
known, predisposing conditions such as CHF, cardiac disease,
renal failure, renal insufficiency or hemodynamic instability in
critically ill patients.
303. Pneumothorax, regardless of size or treatment
(including pneumothoraces resulting from a procedure
performed through an intravascular catheter, e.g.,
temporary pacemaker insertion).
303. Non-intravascular catheter related pneumothoraces such as
those resulting from lung biopsy, thoracentesis, permanent
pacemaker insertion, etc.
Embolic and Related
Disorders
include
readmissions
within 30 days
401. New, acute pulmonary embolism, confirmed, or
suspected and treated.
401. New, acute pulmonary embolism is suspected cause of
sudden death but there is no autopsy to confirm. Acute pulmonary
embolism present on admission and not associated with previous
hospitalization within the past 30 days.
402. New documented DVT (deep vein thrombosis) 402. Superficial thrombophlebitis.
Laparoscopic 501. All unplanned conversions to an open procedure
because of an injury and/or bleeding during the
laparoscopic procedure.
501. Diagnostic laparoscopy with a planned conversion or
conversion based on a diagnosis made during the laparoscopic
procedure. Conversions due to difficulty in identifying anatomy.
Perioperative/
Periprocedural Related
within 48 hours
regardless of setting of operation or procedure
include readmissions.
600's category:
601-605. Cardiac related occurrences reported in the cardiac
reporting systems. NOTE: Consider the 911-963 codes when
applicable.
ESRD (End Stage Renal Disease) patients post dialysis treatment.
(Include only if occurs while patient is in dialysis area.)
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You know it has happened to other physicians. You do your best, and
one day you open the mail to a letter from the New York State Office of
Professional Medical Conduct asking for a few charts...

Exhibit M SUPPORT Senate Bill 5221

By the Hon. James Seward

The OPMC Reform Bill

To make Professional Medical Conduct honest and fair

Currently there is a wellspring of public protest against OPMC investigating and penalizing
doctors under suspicious circumstances.

Patients in the thousands have signed petitions and written letters mourning the loss of their doctors

when OPMC has prosecuted vendettas among colleagues, ignored exculpatory evidence, or used its police
power to aid insurers in dispute with doctors over medical benefits.

Other states are refusing to follow OPMC findings against physicians, citing lack of OPMC due process.

What would fix the system so that both the good doctors
and the bad doctors would find the justice they deserve?

The American solution, since the Declaration of Independence, is
DUE PROCESS. '

S.5221 would provide due-process and better peer review to doctors:

= More timely notice to doctors of the existence, progress, and the facts behind investigations against
them so that they may mediate or settle disputes sooner and improve patient care.

* Give the investigative committees of the Board of Professional Medical Conduct (BPMC) more
control over investigations and charges now controlled by unaccountable OPMC staff.

* Miranda-type warning before doctors agree to submit to interview by OPMC investigative staff.

= Opportunity for doctors to appear before the BPMC investigative committees which may result in
settlement or remediation more quickly, well before expensive and time-consuming adversarial
hearings begin, which can improve patient care sooner as well.

* Rules for the inclusion of medical and scientific literature evidence -- which is currently rarely
admitted; exculpatory evidence -- which is currently ignored; as well as_newevidence that would
clear a good doctor's name -- which is currently not allowed at all!

* Disclosure of the qualifications/experience/affiliations of experts relied on by both parties.

= Require the appeal board (ARB) to send back a case to rehearing when it disagrees with the dismissal
of charges by the hearing panel that actually heard the doctor, instead of simply overturning the
dismissali as they have.

Due process is the most basic protection against wrongful prosecution that our Constitution
guarantees, at the same time, it assures that the full merits for prosecution, and for defense, are clear.

CONTACT TWO KEY STATE SENATORS TODAY!

Hon. Kemp Hannon Hon. Joseph Bruno
Chairman, Senate Health Commiitee Senate Majority Leader
Room 609 LOB Room 909 LOB
Albany, NY 12247 Albany, NY 12247 |

Use the explanations above to frame your message in your own words.
The Assembly bill, A.4274a, by Health Com. Chairman Gottfried, has already passed !

Prepared by Monica Miller for FAIM, see www.healthlobby.com for details
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Exhibit N

NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

INTHE MATTER

OF DEFENSES REQUESTSAND
MOTIONS OF THE RESPONDENT

JAMESR. CAPUTO, M.D.

James R. Caputo, M.D., with the assistance adtthiisneys, Smith, Sovik, Kendrick, and
Sugnet, P.C., raises the following defenses, rég@esl motions for determination prior to
and/or during the re-hearing of this matter.

1. Respondent takes the position that State Agtoifmmothy J. Mahar is unfairly
and improperly biased against him. The bases &seltoncerns are as follows. He

acknowledges observing interaction at the orighegring between hearing panel member

Ellman and petitioner expert Ponterio and failethttependently bring this misconduct to the

attention of the Hearing Officer or respondent.rt@la of the improper comments by panel

member Ellman suggested testimony to State Expertelfio on the subject matter of quality of
fetal heart decelerations. Subsequent to execséigsion regarding Dr. Ellman’s improprieties,

it appears that Mr. Mahar, via leading questionth&State expert, elicited this very testimony

which had been suggested by panel member Ellmdns Ipost hearing submission Mr. Mahar,

on his own and under his own signature announ@<$th Caputo deserved to have his license
permanently restricted to prohibit forceps deligsrand vacuum deliveries and rotations with the

exception of outlet deliveries. What motivates tieiguest is his notion that Dr. Caputo “will not
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reform his practices with forceps” and “would ahdgely manage these three cases the same

today”. How can this be the sole justification fopenalty when, (a) the hearing panel had yet to

make a finding, and (b) Dr. Caputo, when giving tleistimony had been told (as were Mr.
Mahar and the hearing panel) by Board Certified @BN Steven Burkhart, MD. that there were

no deviations on the part of Dr. Caputo. This laiad animus on the part of Mr. Mahar reached

its zenith after the panel decision/penalty wasmuigated. The panel imposed the very penalty

requested by attorney Mahar. Despite this and aitéy respondent sought ARB review,

petitioner under Mr. Mahar’s name and signatureamdy sought ARB review but sought an

increased and different penalty to the extent pérmanent prohibition of the practice of

obstetrics.

Based upon the above, it is requested that Mr.avibk directed to step down from the

prosecution of this matter.

2. As to patients A, B, C, and F as designatdtierpending statement of charges — a
prior hearing panel dismissed all claims of grosgligence, gross incompetence, and
incompetence on more than one occasion.

To the extent that both the respondent and pegétisought ARB review, neither made
any claim that the hearing panel determinatioroagass negligence, gross incompetence and
multiple acts of incompetence was improper or imappate. The ARB review did not alter
those findings and neither petitioner nor respohtes challenged the ARB decision via Article
78.

Those determinations must be considered the “falweocase” and as such all pending
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claims alleging gross negligence, gross incompetesad multiple acts of incompetence must be
dismissed pursuant to provisions and principleesfudicata, collateral estoppel, double
jeopardy, waiver, equity, and petitioners failuweekhaust administrative remedies and/or Article
78 remedies.

Therefore specifications 1-12, 14 must be disndisse

3. The current statement of charges arises can &RB decision which found that a

hearing panel member demonstrated a pre-judgemethiedacts of the case; demonstrated a

confrontational attitude toward respondent’s expatness; may have engaged in ex parte

communication with Petitioner’s expert; may havggested testimony in his questioning of

Petitioner’s expert and that said bias pervadecetiiee hearing.

The ARB decision ordered that the case be remaflwdednew hearing and that said
hearing take place before an entire new hearinglpan

There was no authority provided via said decisioiér to allow Petitioners to add new

and additional alleged theories of deviations flaroepted standards of medical care as to
Patients A, B, C, & F into this new hearing. Intfdtere was no invitation within the ARB

decision or in law, to authorize Petitioners tovdig, file and serve a new statement of charges

in relation to Patients A, B, C & F.

Petitioners, without legal authority to do so, éavawn up, filed and served a new

statement of charges dated 5/10/07 which adds Inegvies under A (1, 2, 5); B(1); F (1, 2, 5).

It is believed that some or all of these new tlemoare the product of questions posed by

the biased panel member and also some questioad pgone of the other panel members (but
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ruled inadmissible in subject matter) by the ALJn&t initial hearing. In other words, hearing

members became sources of evidence, a practicewroan they are prohibited.

The original statement of charges have never badadrawn, nullified or rendered moot
(other than the dismissal of claims alleging gmsgligence, gross incompetence and
incompetence on more than one occasion), and theareng order was specifically limited to
those original charges as drafted.

At no time was Dr. Caputo given the opportunityp&interviewed or provide written

submissions regarding these new theories nor atheafther rights and protections outlined in

PHL §230.10(A)(iii).

Therefore all those claims per A (1, 2, 5); B@nd F(1, 2, 5) must be dismissed for lack
of jurisdiction, lack of procedural and substantileee process.

4. The ARB decision was finalized 8/23/06. Thesswthe trigger to convene a
hearing on the original statement of charges radat multiple acts of negligence. Per PHL

8230.10(F) said hearing was to be commenced wéilkiy days. The State did not attempt a

new hearing until 5/11/07 when they placed intorttal the new expanded statement of charges.

Based upon PHL §8230.10 (f)(J) and 10 NYCRR 85h)(2{, 51.11 (d)(10) all the

charges must be dismissed based upon unreasomdde prejudice, and inconvenience to the

respondent. Alternatively, all the claims per RasgeA, B, C & F must be dismissed for time

violation and delay.

5. PLEASE TAKE NOTICE THAT in the event of a heagion some or all of these

charges, respondent intends to videotape the w@syimnd proceedings.
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6. PLEASE TAKE NOTICE that respondent Caputo resgihis right to and intends
to examine and/or cross examine witnesses separdtapart from any such examination
conducted by his legal counsel.

7. Respondent Caputo requests an adjournmeng @/82/07 hearing date as his
schedule will not permit and he had been told kyatiorney that 6/22/07 was for the pre-hearing
conference.

Dated: June __, 2007

JAMES R. CAPUTO, M.D.

TO: NEW YORK STATE DEPARTMENT OF HEALTH
Bureau of Adjudication
Hedley Park Place
433 River Street,"5Floor South
Troy, NY 12180
Attn.: Hon. Sean D. O’Brien, Director
Bureau of Adjudication

NEW YORK STATE DEPARTMENT OF HEALTH
Bureau of Professional Medical Conduct

Room 2512, Corning Tower

Albany, NY 12237

Attn.: Timothy J. Mahar, Associate Counsel



Exhibit O

The Department presented testimony by Robert Tatelbaum,

Tatelbaum has been board-certified in OB/GYN since 1975.

7M.D. Dr.

iner a period of approximately twenty-five years, he has been

involved each year in one hundred deliveries on average and performed

etween thirty and fifty GYN surgeries. At present, Dr. Tatelbaum is

the chief of the OB/GYN Department at Rochester General Hospital and
Han-Associate Professor of Obstetrics and Gynecology at the University

%f Rochester School of Medicine and Dentistry. Dr. Tatelbaum had no

stake in the outcome of this case and testified in an honest, direct

and forthright manner. The Hearing Committee gave great weight to
HDr. Tatelbaum’s testimony. The Department also presented the
transcribed prior testimony of David Brittain, M.D., and of Patient

F's spouse which the Hearing Committee found to be credible.

Respondent presented the transcribed prior testimony of

Steven Burkhart, M.D., as an expert witness on his behalf regardin#‘
the care provided to Patients A, B, C and F. Dr. Burkhart is board
Hcertified in OB/GYN and has practiced obstetrics and gynecology since

1986. Since then he has averaged between one hundred and one hundred|

seventy-five deliveries each year. Dr. Burkhart is a PhYsician and

anaging Partner at Genesee Valley Obstetrics and Gynecology, P.C. in

ochester, New York. Dr. Burkhart had no stake in the outcome of|

this case, and the Hearing Committee also gave his testimony great

eight.
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Exhibit P1

Editorial:

Tactics Characteristic of Sham Peer Review

Lawrence R. Huntoon, M.D., Ph.D.

The tactics used by hospitals and others in conducting a sham
peer review are remarkably similar throughout the country. The
common feature of these tactics is that they violate due process
and/or fundamental fairness, and they often represent an attempt to
make the incident or event “fit the crime.”

Although our legal system is not perfect, it does incorporate
sound principles and procedures designed to protect an accused
individual’s right to due process and fundamental fairness (e.g. an
accused person is considered innocent until proven guilty). In
evaluating the fairness of peer review, one can often find
corresponding principles of due process and fundamental fairness in
our legal system.

The following list is not all-inclusive, but represents common
tactics of sham peer review.

Ambush Tactic and Secret Investigations

Hospitals that employ sham peer review typically use the ambush
tactic to place the targeted physician at severe disadvantage. An
administrative secretary may call the physician’s office and request
that the targeted physician attend an “informal friendly meeting” in
the administrator’s office to discuss unspecified “issues.” Although
the targeted physician typically asks about the specific issues or
concerns, the hospital administration often refuses to provide any
specific details prior to the meeting.

On arrival at the meeting, the targeted physician often finds
himself facing the hospital chief executive officer (CEO), hospital
attorney, vice-president of medical affairs, chief of staff, and chief of
service. The meeting is anything but informal or friendly. All of the
individuals in the room, except for the targeted physician, know
precisely what the specific issues or concerns are that will be
discussed in the meeting.

As the targeted physician fumbles to recall and explain events or
patient cases that occurred weeks or months ago, his inability to
recall specifics under highly stressful conditions makes him look
“guilty.” Catching the physician off guard and making him look
“guilty” is, of course, the purpose of the tactic. The ambush tactic is
frequently enhanced by imposing an immediate summary
suspension on the targeted physician, an action that elicits an
expected “shock and awe” effect from the targeted physician.

Physicians who are asked to attend one of these “informal
friendly meetings” should take a trusted physician colleague with
them to the meeting so there will be an independent account of what
was said or done at the meeting. Concealed digital recorders, either
audio or audio/visual, can also be utilized depending on state laws.
Consent for taping requirements is posted on the AAPS website
(http://www.aapsonline.org/judicial/telephone.htm). Physicians
should also consult a local attorney to confirm requirements.
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Hospitals that employ sham peer review also frequently use
secret investigations, which can continue for weeks, months, or even
longer. In fact, a secret investigation can remain open almost
indefinitely until a formal action is taken or the investigation is
formally closed. If the physician resigns or lets his hospital privileges
expire while under secret investigation, it is reportable to the
National Practitioner Data Bank (NPDB), and the physician’s career
may be ruined or ended. A secret investigation, however, fails to
satisfy the requirement (42 U.S.C. §11112(a)(2)) that a reasonable
effort be made to obtain the facts of the matter, because it fails to
obtain information from the very person (physician under review)
who could provide the most direct information about why a patient
was treated a particular way.

Depriving Targeted Physician of Records Needed
to Defend Himself

Although no court of law would permit depriving an accused
person of files or records needed to defend himself, as it is
fundamentally unfair and in violation of due process, hospitals that
employ sham peer review frequently refuse to provide records in a
timely manner to the physician under review. Sometimes, hospitals
delay providing the needed records to the accused physician until just
prior to the peer review hearing or at the time of the hearing, leaving
the accused physician inadequate time to prepare his defense. Having
inadequate time to prepare a defense places the physician at severe
disadvantage and makes him look “guilty” as he fumbles to defend
himself at the hearing. Attorneys who represent physicians should
document strong objection to this tactic both before and during the
hearing.

Guilty Until Proven Innocent

Even accused serial murders, serial rapists, and serial child
molesters are supposed to be considered innocent until proven guilty
in a court of law. However, due to unfair provisions of the Health
Care Quality Improvement Act (42 U.S.C. §11112(a)(4)), and pro-
visions often found in medical staff bylaws that have been
manipulated so as to favor the hospital, targeted physicians are often
essentially presumed “guilty” and the burden is shifted to the accused
physician to go forward with evidence to prove his “innocence.”

Numerator-Without-Denominator Tactic

Although the numerator-without-denominator tactic can be used
against any physician, it is most commonly used against surgeons.
Hospitals that use this tactic typically select cases that are specifically
designed to highlight complications or negative outcomes. The selection
of cases often falls outside the routine protocol used for selecting cases
for review of physicians practicing at the hospital. The hospital then
presents this select group of cases to peer reviewers as evidence that the
targeted physician is a bad doctor or provides unsafe care.
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Hospitals that use this tactic specifically omit the denominator
(how many cases of that type the physician has performed over a
period of time), thus eliminating the possibility of calculating a
complication rate that could be used to make a fair comparison with
statistics of other colleagues, or statistics published in medical
literature. Virtually all surgeons, of course, experience complications,
and the only surgeons who have zero complications are those who do
not perform surgery, or who do not report their complications.

Misrepresenting the Standard of Care

This tactic takes advantage of the fact that it is very common for
physicians to hold legitimate differences of professional opinion
concerning optimal treatment for a specific patient or condition.
Hospitals that employ this tactic frequently hire an outside expert
who opines that because the targeted physician did not use the same
surgical technique or medical treatment that the expert prefers, the
targeted physician must be practicing beneath the standard of care.
However, if the accused physician can provide evidence, either from
the medical literature or from expert testimony, that justifies the
treatment provided, then the issue is clearly a matter of difference of
professional opinion and not a standard-of-care issue. In some cases,
Medicare billing guidelines have even been misrepresented in peer
review as a clinical standard of care.

Trumped-Up and/or False Charges

Hospitals that use sham peer review frequently bring trumped-
up, fabricated, and totally false charges against targeted physicians.
Charges are often pretextual, consisting of more “spin” than
substance. Some examples and associated characteristics include:

* A “stack” of invalid incident reports or complaints—creating an
appearance of a large quantity of actual valid incidents/complaints;

e “Sanitization” of meeting minutes (altering wording so as to
show the targeted physician in unfavorable light, or place
targeted physician at disadvantage);

» Use of summaries or abstracts (subject to manipulation/editing)
prepared by hospital employees;

» Use of hearsay evidence;

 Strategic omissions of fact that place the targeted physician at a
disadvantage;

* Highly damaging accusations of alcohol or drug abuse where
there is no substantial or credible evidence to suggest that the
accused physician has a problem;

* Prosecution choreographed/presented by one person under the
hospital’s influence or control, with an agenda not in furtherance
of quality care;

» Wrongfully attributing the deficiency of the hospital or others
solely to the targeted physician; and

* Accusers who are frequently guilty of the same accusations being
made against the targeted physician.

In sham peer review, where the hospital controls the entire
process and acts as judge, jury, and executioner, the truth or falsity of
charges makes no difference, and the truth and the facts do not matter
because the outcome is predetermined and the process is rigged.

Abuse of the “Disruptive Physician” Label
The definition of “disruptive physician” is highly subjective and
subject to manipulation and abuse. Recently, the general and vague

definition of “disruptive physician” has been fortified with the more
specifically vague and subjective descriptions in the “Code of
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Conduct” as promulgated by the Joint Commission on Accreditation of
Healthcare Organizations (JCAHO). Nonverbal conduct, such as
facial expression and body language, can be used to label a physician
“disruptive,” and no evidence is required beyond how the accuser feels.
Increasingly, the term “disruptive physician” has become
synonymous with “mentally impaired” physician. A physician who
is wrongfully labeled “disruptive” because he does not agree with the
hospital administration’s views, or complains about substandard care
in the hospital, can be subjected to inpatient treatment at a facility that
specializes in treating “disruptive physicians.” “Treatment” at one of
these facilities may include treatment with medications, which if the
“dissident physician” refuses to take “voluntarily,” may result in
automatic termination of privileges for failure to comply with the
recommended “treatment.” Physicians typically emerge from one of
these “treatment” facilities with psychiatric diagnoses of narcissistic
personality disorder, obsessive-compulsive disorder, or both.

Dredging Up Old Cases to Justify Summary Suspension

Hospitals that use sham peer review frequently will use cases
occurring in the distant past to justify a contemporaneous summary
suspension. This tactic suffers from an obvious flaw in logic: If
hospital officials truly believed that the physician posed an imminent
danger to patients months ago, why did they wait and allow the
physician to continue to practice, instead of summarily suspending
the physician at the time when the incident occurred, in order to
protect patients?

Ex-Parte Communications

Although no court of law would allow a prosecutor, judge, or
witnesses to meet with members of the jury outside the hearing to
discuss or influence a case, similar ex-parte communications occur
frequently in sham peer review. Although such ex-parte
communications taint the entire hearing process and clearly violate
fundamental fairness and due process, hearing officers, hired by the
hospital, often allow ex-parte communications.

Hospital Attorney or Conflicted Attorney Used to Influence the
Peer Review Process

Hospitals that employ sham peer review often will use an
attorney who represents the hospital or who represents both the
hospital and medical staff simultaneously (i.e. a conflicted attorney)
to influence the peer review process.

The goals and interests of a hospital administration and a medical
staff are not identical. The medical staff is the primary entity in a
hospital that is responsible for assuring safe and competent care of
patients. Although a hospital administration also has responsibility
for assuring quality care, the administration also has a fiduciary duty
to assure the profitable operation of the hospital, a goal that may
conflict with optimal care of individual patients.

Hospital attorneys, or attorneys who have a conflict of interest in
simultaneously representing the hospital administration and medical
staff, influence the peer-review process and thus violate due process
and fundamental fairness. Although a medical staff can hire its own
independent attorney to give advice concerning the peer-review
process, peer review should be performed by peers (other physicians
on staff) and should not be influenced by the hospital administration,
or its attorney or a conflicted attorney, prior to the matter reaching the
level of the hospital board of directors.

Volume 14 Number 3 Fall 2009 65



Bias

Hospitals that employ sham peer review frequently bias the peer-
review proceedings in a number of ways, including: stacking the
investigative committee or hearing panel with physicians who have
personal animus or bias against the accused physician; allowing the
prosecution much more time to review records or present the case than
the targeted physician; unfairly limiting the time allowed for the
physician to present his case; disallowing evidence or testimony that
may be favorable to the targeted physician; differential treatment of the
physician whereby the targeted physician is treated more harshly than
his colleagues for a similar alleged offense; use of the hospital “rumor
mill” to spread negative and highly damaging rumors about the targeted
physician while the peer-review process continues, and many others.

Hospitals that use the “rumor mill” to damage the targeted
physician’s reputation, and influence the peer review process, may
also file improper or false reports with the National Practitioner Data
Bank (NPDB) so as to permanently damage or end a physician’s
career. Hospitals will also frequently not allow the physician to hire a
court reporter to provide an independent record of the peer review
hearing, opting instead to provide a record kept by the prosecuting
hospital. No court of law, of course, would permit a record of a
hearing to be kept solely by the prosecutor, as it would introduce bias
and would be patently unfair to the accused.

Peer Validation of Tactics Characteristic of Sham Peer Review
The information in this current editorial about tactics

characteristic of sham peer review was presented to two large groups
of physicians in June and July, 2009 (AAPS meeting in Dallas, Texas,

Will Your Grandchildren Be Able to See a Private Physician?

The answer to that question probably depends on this one:
Will AAPS, the voice for private physicians, remain strong?

AAPS has defended private medicine for more than 60 years—since 1943. AAPS relies on the generosity of its
members to survive and thrive. Please remember AAPS in your will or charitable annuity. This is your opportunity
to send a Final Message in support of freedom and private medicine. Every gift helps, no matter how small.

For information on making a bequest, call or write:
Andrew Schlafly, AAPS General Counsel
939 Old Chester Rd., Far Hills, NJ 07931
(908) 719-8608 or aschlafly@aol.com

on Jun 5, and at the Florida Medical Association annual meeting on
Jul 25). Following the presentation, a survey question was posed to
these two large groups of physicians: “Are any of the tactics reviewed
in this presentation fundamentally fair to physicians subject to peer
review, and do any of these tactics comply with due process for the
accused physician?” Not a single hand in the audience at either
meeting was raised, indicating that the tactics reviewed are indeed
characteristic of sham peer review, because they do not provide
fundamental fairness or due process for the physician under review.

Implications for Physicians Who Conduct Peer Review

AAPS supports peer review done in good faith for the purpose of
furthering quality care and protecting patients. Physicians who serve
on peer-review committees need to be vigilant and diligent in
conducting fair peer review. Physicians need to be aware that those
who are choreographing the process and presenting the case may
have underlying motives that have nothing to do with assuring
quality care. Peer reviewers need to ask questions, and personally
review cases, complaints, and incident reports, rather than relying on
summaries provided by the hospital.

Protecting patients and assuring competent care must be
balanced by a process that provides substantive due process and
fundamental fairness to the physician under review. Peer reviewers
need to recognize that an accused physician’s medical career and
livelihood are at stake, and any adverse action taken should be
justified by full and impartial consideration of all the facts.

Lawrence R. Huntoon, M.D., Ph.D., is a practicing neurologist and editor-in-
chief of the Journal of American Physicians and Surgeons. Contact:
editor@jpands.org.

Association of American Physicians and Surgeons
A Voice for Private Physicians Since 1943
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Editorial:

The Psychology of Sham Peer Review

Lawrence R. Huntoon, M.D., Ph.D.

As sham peer review has spread across the nation, it has left
behind a trail of broken and ruined lives and careers of good
physicians. Although each case is unique, there are certain common
features underlying the psychology of sham peer review.

Psychology of the Sham Peer Review Process

Sham peer review is a premeditated process that begins long
before the actual sham peer review hearings and formal
proceedings. It begins in the minds of those who set out to destroy a
targeted physician. Improper motives, having nothing to do with
furthering quality care, drive the process.

The process of sham peer review frequently involves a
progressive series of small attacks leading up to a final formal
proceeding designed to end the targeted physician’s medical career.
Sometimes these trial runs may go unnoticed or seem insignificant
to the targeted physician. Meanwhile, the hospital often secretly
collects, compiles, and even solicits documentation to be used in
the final attack at a later date.

The final attack (formal sham peer review proceeding) is often
well planned and well choreographed so as to give the appearance
of a legitimate, good-faith peer review action. The appearance of
due process and fundamental fairness is given top priority, although
substantive due process and fundamental fairness are always
lacking in sham peer review.

Psychology of the Attackers

Although there are some cases in which one or a few
participants in the sham peer review proceedings are lazy and
negligent and simply defer to the leaders of the attack in casting
their vote against the targeted physician, in most instances those
who participate in the sham proceedings know exactly what is
going on.

The psychology of the attackers is a combination of the
psychology of bullies and that of the lynch mob. The attacks are
typically led by one or a few bullies who have gained positions of
power over others and who enjoy exercising and abusing that power
to attack and harm the vulnerable. Although there is always some
improper motive that precipitates the attack, the attack itself often
serves to distract attention from the bully’s own underlying
shortcomings, deficiencies, insecurities, and cowardice.

Sham peer review is by nature a group effort involving
collaboration between unethical hospital administrators and
unethical physician attackers. The psychodynamics involve both
the excitement of the hunt and the raw power of the lynch mob that
often develops a life of its own, leading to actions that individuals
would likely not take if acting alone. It is the psychology of
predators versus prey. Others are drawn into the group hunt via the
same type of macabre attraction that often compels people to turn
their heads and gawk as they drive slowly by the car wreck, looking
for any sign of mangled or dead bodies.

The power to snuff out the career and livelihood of a fellow
physician in the blink of an eye provides a certain pathological
satisfaction and excitement for some attackers. To share in the
“group hunt” is to share in some of the power and excitement. And
the nearly absolute immunity the attackers enjoy under the Health
Care Quality Improvement Act (HCQIA) and the doctrine of
judicial nonintervention further emboldens and enhances the power
of'the attackers.

Psychology of the Physician Victim

Facing superior power and numbers, the targeted physician
soon understands that he is the prey and the hunt is on. The final
attack is often unleashed quite suddenly and with great fury. The
resultant shock and awe often causes a sudden loss of energy and a
mental numbness that impairs the physician victim’s ability to
defend himself effectively. This often further excites the predators
as the deer stands motionless, caught in the headlights.

Shock and awe is followed quickly by denial and disbelief. This
is frequently accompanied by a strong belief that the truth will save
the victim and set him free. Meanwhile, the stigma attached to mere
allegations of wrongdoing produces an intended isolation of the
targeted physician. As a result, the physician victim often shuns
contact with colleagues, further assisting the predators in cutting
the prey out from the herd in preparation for the kill.

At this stage, alone and isolated, facing almost certain demise,
extreme fear sets in. How will the physician provide for his spouse
and children? How will he cope with the bills that are mounting up
now that the attack has stopped cash flow? How will he survive?

Constantly living in an adrenaline-soaked fight-or-flight state
further depletes the victim’s energy and is often accompanied by
significant depression, complete with severe sleep disturbance (too
much or too little), weight loss, and a pervasive feeling of
helplessness and hopelessness. The risk of “death by stress” or
suicide is very real at this stage.
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Anger emerges as the physician victim comes to recognize that
the truth and the facts do not matter at all in sham peer review since
the proceedings are rigged and the outcome predetermined. The
procedural presumption is that the physician is “guilty” and the
burden is shifted to the physician to prove his innocence—a burden
that the attackers will never allow him to meet. Anger is often
accompanied by a consuming desire to hold the attackers accountable
for their evil deeds. This not infrequently leads to many years of
litigation, further depleting the victim’s energy and resources, and
consuming the lives of the ruined physician and his family.

Chronic fear and anger often take a heavy toll on the physician’s
physical and mental well-being, and on his relationship with family
and others. The resulting downward spiral often leaves the
physician devastated, still alive physically, but invisible or “dead”
to former colleagues and to the profession of medicine. It is a cold
and lonely pit that no one could have envisioned upon entering the
profession of medicine.

Psychology of the Enablers

Enablers are those physician bystanders who are aware that the
sham peer review attack is taking place, but who stand by and do

nothing to object or to stop it. It is the psychology of the herd that
stands placidly by while one of its own is cut out from the herd and
killed. Enablers are like the timid sheep who huddle close together,
keeping their heads down, in the hope and belief that the predator’s
appetite will be satisfied with the “kill,” leaving the rest of the herd
to graze in peace.

In many instances, a few vocal physician bystanders may be all
that it would take to stop the bully’s attack. Expressing objections to
individual physicians could also destroy the psychodynamics that
impel alynch mob.

Although bullies who launch vicious attacks against physician
colleagues may be beyond redemption, renewal of professional
ethics through education, and urging of the physician bystanders to
get involved, may help to stop the spread of sham peer review. It
may be the only hope.

Unless ethical physicians stand up and object, and hold the
unethical physicians accountable for their actions, the spreading
moral malignancy of sham peer review will irreparably harm
patient safety, medical excellence, and the integrity of the
medical profession.

Lawrence R. Huntoon, M.D., Ph.D., is a neurologist practicing in New York
and serves as Chairman of the AAPS Sham Peer Review Committee.
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State should be permanently limited to prohibit him from performing
imigh forceps and midforcbeps rotations or deliveries. ThiAs
[determination was reached upon due consideration of the full spectrum
pf penalties available pursuant to statute, including revocatlion,
[suspension and/or probation, censure and reprimand, and the

imposition of monetary penalties..
The Hearing Committee believes that Respondent has thé
requisite knowledge ‘and skill to practice medicine safely, but that
e has repeatedly failed to exercise the care that a reasonably
fprudent physician would exercise under ' the circumstances. The
[Committee sought to fashion a penalty that would permit Respondent to
fcontinue to practice his chosen profession while ensuring the safety]
pf his patients. |
The Committee feevls that 30 days of actual vsuspensi_onmust.;
foe imposed to provide a period of time during which Respondent can
reflect upon his prior misconduct and redirect his enefgy and focus
towards practicing medicine within accepted standards. In addition,
HRespondent’s inability to practice for that period of time will s‘erve:

as a penalty by having a significant monetary impact.

A suspension of Respondent’s license, stayed af_fer 30 days
for the remainder of a two-year period provided Respondent complies|
fwith terms of probation, is necessary to ensure that Respondent-

[practices medicine within accepted standards. In spite of his
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SMITH, SOVIK, Exhibit R

KENDRICK & SUGNET, P.C.

ATTORNEYS AT LAW

250 SOUTH CLINTON ST., SUITE 600 315-474-2911
SYRACUSE, NEW YORK 13202-1252 INTERNET www.smithsovik.com

FACSIMILE: 315-474-.6015

MICHAEL PAUL RINGWQOOD
Voice Mail Extension 121

mringwood@smithsovik.com AugUSt 9: 2004

New York State Dept. of Health

Office of Professional Medical Conduct
217 South Salina Street

Syracuse, NY 13202

Attn: Mr. David Britton

New York State Dept. of Health
Office of Professional Medical Conduct
217 South Salina Street
Syracuse, NY 13202
Attn.: Harriet Tetley, RN, BPS
Nurse Investigator -

Re:  OPMCH# SY-04-02-0616A
James R. Caputo, M.D.

Dear Mr. Britton and Ms. Tetley:

JOHN TIMOTHY SMITH (1902-1964)
NELSON J. SMITH (1923-1967)
MARTIN F. KENDRICK (1917-15983)
LAURENCE SOVIK (1904-1998)

WILLIAM E. SUGNET, RETIRED
JAMES A O'SHEA, RETIRED

LAURENCE F. SOVIK
JAMES D. LANTIER
MICHAEL P. RINGWOOD
KEVIN E. HULSLANDER
ERIC G. JOHNSON
STEVEN WARD WILLIAMS
MARY KENDRICK-GAFFNEY
JAMES W. CUNNINGHAM
ROBERT P CAHALAN
GABRIELLE MARDANY HOPE
KRISTIN L. NORFLEET
PATRICK B. SARDINO
KRISTEN M. BENSON
JENNIFER L. PLOETZ

J. WILLIAM SAVAGE
DAVID A, D'AGOSTINO
KAREN M. RICHARDS
NICOLE M. TRUE
MATTHEW H. WOODARD
DANIEL E. DYER

On Friday afternoon 7/30/04, we confirmed that Dr. Caputo will appear for interview
regarding patients, B Illl, E I and V I on August 18, 2004 at 9:30 a.m. (I must be

finished by 11:30 am at the latest due to another appointment).

At Dr. Caputo’s request, | asked Ms. Tetley to see if we can arrange to tape the interview.
She indicated this is not allowed. I am a bit surprised at the response. Counter-parts at the

Department of Education prefer and always ask the licensees if they will consent to interview

taping.

I'am asking that you re-consider and get back to me as soon as possible, as this might
cause Dr. Caputo to reconsider his decision to be interviewed. I had planned to bring my
dictation device for use; preserve the original tape(s) for our mutual use; and prepare a transcript
to share. I would be more than happy to finance a stenographer for the work. In any event,

please get back to me regarding the request.

ALFA

AMERICAN LAW FIRM

ASSOCIATION
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SMITH, SOVIK, KENDRICK & SUGNET, P.C.

August 9, 2004
Page 2

May I also ask that you forward copies of the full hospital charts you have on each of
these three patients so that Dr. Caputo will have had time to review them in order to be able to
participate fully in the interview.

Very truly yours,

Michael Paul Ringwood
MPR/csw
(el James R. Caputo, M.D.

B.P.S. to Dr. Caputo:

THEY’VE DECLINED MY REQUEST TO TAPE. I'VE PITCHED THEM TO RE-
CONSIDER. PLEASE LET ME KNOW IF THIS IS A MAKE OR BREAK ISSUE. PENDING
A FINAL DECISION, PLEASE SCHEDULE THE ENTIRE MORNING OF 8/1 8/04 TO BE
WITH ME STARTING IN MY OFFICE AT 8:00 AM.
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Exhibit S1

SUPREME COURT
STATEOF NEW YORK ~ COUNTY OF ALBANY

In the Mattcr of

JOHN DOE, M.D.,
. TEMPORARY RESTRAINING
Pectitioner, ORDER AND ORDER
TO SHOW CAUSE
Index No.

Upon reading and liling the Affidavit of J ohn Doe, M.D., petitioner, and upon all papérs
heretofore served or filed and all pr_oceedings had herein, it is hereby

ORDERED that the Respondent Board of Professional Medical Conduct, SHOW
CAUSF al a Special Term of the Court to be held in and for the County of Albany at the Albany

@ﬂ'ﬂ.' 2007 at? Looin th@ &

___noon of that day or as soon thereafter as counsel can be heard why an order should not be

County Courthouse, Albany, New York, on the / A da

granted providing for a preliminary injunction staying the penalty imposed by the

Determination and Order of the committee on professional medical conduct and enjoining the

State of New York and Department of Health from publishing the Delermination and Order

pertaining to petitioner in any forum and for an Order directing immcdiate removal of

>

Determination and Order from the OPMC website, and for an order allowing petitioner (o

continue with this proceeding anonymously; and further for an Order and Determination that
petitioner is entitled to an automatic stay ﬁursuant 1o Public Health T.aw §230-C(4)(2), and it is
further,

ORDERED that petitioner is hercby granted a lemporary restraining order such that the

State of New York and the Department of Health are hercby restrained from enforcing the
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12/6/07 Hearing Comumittee Determination and Order ancl any of tﬁe penalnegcomdmed therein }

and are restrained from making any of the subject matter of the Determination and Order

available to the public, absent further, additional or alternative orders of this Court are

forthcoming, and it is further,
ORDERED that service by delivery to the New York State Attomey General’s Office in
Albany, New York and on the Office of Counsel to the New York State Department of Health at

Corning Tower in Albany, NY on or before;jcember L 2007, shall be deemed good and

. - 4 ?’
sulficient service.
/?0—0.{_ (o UGS B

DATED: .2 /.5 /c97

: /L_ ,,.,.'-—'—'-—"z
.ust:ce ofr th%upremc ofrt’e eT(

ENTER: In Albany County, except for Special Proceedings, original
motion papcrs {und cross mution 1pers} shall be Ailed with
the Suprt.ma Court Clerk afler paving the requirad motion
filing fee i the Albany County Clerk, All angwering

. papers shall be Fled with the .\uprem.. Court Clerk.
TO: State of New York Personal appearnnce on the motion is not required.
Department of Health
Bureau of Professional Medical Conduct
Room 2512, Coming Tower
Albany, NY 12237

New York State Attorney General
Department of Law
“The Capitol

Albany, NY 12224-0341
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STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

JOHN DOE, M.D.

Petitioner, DECISION and ORDER
-against- Index No.: 9849-07
RJI No.: 01-07-ST8364
DEPARTMENT OF HEALTH, STATE BOARD OF
PROFESSIONAL MEDICAL CONDUCT

Respondent.

Supreme Court of Albany All Purpose Term, January 25, 2008
Assigned to Justice Joseph C. Teresi

APPEARANCES:

Michael Paul Ringwood, Esq.

Smith, Sovik, Kendrick & Sugnet, P.C.
Attorneys for Petitioner

250 South Clinton Street

Syracuse, NY 13202-1252

Richard Lombardo, Esq.

Office of the Attorney General of the State of New York
Attorneys for Respondent

The Capitol

Albany, NY 12224

Timothy J. Mahar, Esq.

New York State Department of Health
Attorneys for Respondent

Bureau of Professional Medical Misconduct
Room 2512, Corning Tower

Albany, NY 12237

TERESIL J

Petitioner, by petition, seeks an order pursuant to Public Health Law §230-c(4)(a), Public

Health Law §230-c(5), CPLR §7805, and CPLR Article 63, staying the Determination and Order
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(“D&0”) of the Hearing Committee (“Committee”) of Respondent, and enjoining Respondent
from enforcing and publicizing the D&O. Respondent opposes the petition.

Petitioner (anonymous status), a medical doctor licensed to practice medicine in the State
of New York, was charged with medical misconduct under the Education Law of the State of
New York via a Notice of Hearing and Statement of Charges dated May 10, 2007. The
Committee held a hearing from June 22, 2007 to August 28, 2007, ultimately finding Petitioner
guilty of misconduct. The D&O, dated December 6, 2007, included a penalty ordering a two-
year suspension Qf Petitioner’s license. Only the first thirty days of the penalty was effective; the
remainder was stayed.

Following submissions by Petitioner, this Court granted a Temporary Restraining Order,
dated December 17, 2007, staying the license suspension and enjoining the Respondent from
publishing the D&O. Petitioner then brought this action to permanently stay the license
suspension pending review by the Administrative Review Board. Petitioner claims that, as the
only OB-GYN in his medical practice, the penalty will cause irreparable harm to his patients and
his reputation. Additionally, Petitioner has posted non-anonymous comments on a website
concerning the D&O.

Public Health Law §230-c(4)(a) pro{/ides that “[a]ny penalty imposed by the order of the
committee on professional medical conduct, other than a penalty of annulment, suspension
without stay or revocation, is stayed by the service of the notice of review upon the
administrative review board and remains stayed until the review board renders its determination.”
Further, Public Health Law §230(10)(g) provides that “[t]he committee’s findings, conclusions,

determinations and order shall become public upon issuance in any case in which annulment,



suspension without stay or revocation of the licensee’s license is ordered.”

After a full review of the record, this Court declares that the D&O is stayed, that the

Respondent is enjoined from enforcing the D&O, and that the Petitioner has waived anonymous
status. |

Here, the Committee’s D&O includes a two-year suspension, with only thirty days
effective. Thus, the penalty was a suspension with a partial stay. Public Health Law does not
define the term “suspension without stay,” and no case law has directly addressed this issue.
However, it is notable that the statute contains the general term “suspension without stay,” rather
than one of the more specific terms sought by Respondent, such as “actual suspension” or
“suspension with partial stay.” Further, a suspension with full stay, by its nature, is already

stayed without need for the automatic stay provision. Thus, Respondent’s interpretation that only

a “suspension with full” stay triggers the automatic stay provision actually renders the provision

meaningless.

Consequently, a fair reading of Public Health Law §230-c(4)(a) is that a partially stayed
suspension is not a “suspension without stay,” and thus qualifies for the automatic staying
provision. For that reason, the partial suspension of Petitioner’s license is stayed, and the
Respondent is enjoined from enforcing the penalty, pending review by the Administrative
Review Board. However, as Petitioner has compromised his anonymity by making non-
anonymous posts on the internet concerning the D&O, Petitioner has waived anonymous status.

All papers, including this Decision and Order, are being returned to the attorney for
Petitioner. The signing of this Decision and Order shall not constitute entry or filing under

CPLR §2220. Counsel are not relieved from the applicable provisions of that section respecting
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filing, entry and notice of entry.
So ordered.

Dated: March /X) 2008

Albany, NY
S
T s
'\/gSEPH C. TERESL J.S.C.
PAPERS CONSIDERED:

1. Petition, dated December 17, 2007, with attached Affidavit, of Michael Paul Ringwood,
Esq., dated December 17, 2007, with Attached Exhibits A-I

2. Verified Answer, of Richard Lombardo, Esq., dated January 18, 2008.

Affidavit, of Timothy J. Mahar, Esq., dated January 18, 2008, with Attached Exhibits A-
F.

4. Reply Affidavit, of Michael Paul Ringwood, Esg., dated January 22, 2008, with Attached
Exhibits J-K.
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PUBLIC HEALTH LAW § 230

sixty-five hundred thirty of the education law, the director may direct that

charges be prepared and served and may refer the matter to a committee on

professional conduct for its review and report of findings, conclusions as to

ilt, and determination. In such eases, the notice of hearing ghall state that

the licensee shall file a written answer to each of the charges and

in the statement of charges no lstarthan tem dayp sl Teswtoum jams
that any charge or allegation not so answered shal
the licensee may wish to seek the advice of counsel
that the licensee may file a brief and affidavit
professional conduct, that the licensee may app
committee on professional conduct, may be repres
present evidence or SWorn testimony in his or her
contain such other information as may be eonsi
director. The department may also present evider
file a brief at the hearing. A stenographic reco:
made. Such evidence or sworn testimony offe
professional conduct shall be strictly limited to evi
ing to the nature and severity of the penalty to be
Where the charges are based on the conviction o
jurisdictions, evidence may be offered to the commi

the conviction would not be a crime in New York
professional conduct may reasonably limit the m
testimony will be received and the Jength of time ar T
to testify. The determination of the committee &

licensee and the department in accordance with t.
(h) of this subdivision. A determination pursuant
. inicirative raview poard for pr

(q) At any time subsequent to the final conelusion of a professional miscon-
whether upon the determination and order

of a hearing committee issued pursuant to paragraph (h) of this subdivision or
upon the determination and order of the administrative review board issued
pursuant to paragraph (d) of subdivision four of section two hundred thirty-c
of this title, the licensee may file a petition with the director, requesting
vacatur or modification of the determination and order. The director shall,
after reviewing the matter and after copsulting with department counsel,
determine in the reasonable exercise of his or her discretion whether there is
new and material evidence that was not previously available which, had it been
available, would likely have led to a different result, or whether circumstances
have occurred subsequent to the original determination that warrant a recon-
sideration of the measure of diseipline. " Upon determining that such evidence
or circumstances exist, the director shall have the aunthority to join the licensee
in an application to the chairperson of the state hoard for professional medical
conduct to vacate or modify the determination and order, as the director may
deem appropriate. Upon the joint application of the licensee and the director,
the chairperson shall have the authority to grant or deny such application.

11. Reporting of professional MISCOTUIEL:

(2) The medical society of the state of New York, the New York state
osteopathic society or any district osteopathic society, any statewide medical
specialty society or organization, and every county medical society, every
person licensed pursuant to articles one hundred thirty-one, one hundred
thirty-one-B, one hundred thirty-three, one hundred thirty-seven and one
hundred thirty-nine of the education law, and the chief executive officer, the
chief of the medical staff and the chairperson of each department of every
institution which is established pursuant to article twenty-eight of this chapter
and a comprehensive health services plan pursuant to article forty-four of this
chapter or article forty-three of the insurance law, shall, and any other person
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James R. Caputo, M.D., F.A.C.O.G. 1200 Fast Genesee Street * Suite 201
Board Certified in Obstetrics and Gynecology Syracuse, New York 13210 (315) 475-8599

July 10, 2013

Exhibit U2

Keith W. Servis, Director

Office of Professional Medical Conduct
New York State Department of Health
433 River Street, Suite 1000

Troy, NY 12180-2299

Re: BPMC Order #: 07-271
NYS Medical License #: 206065

Dear Mr. Servis,

Please accept this letter of petition requestirty) bovacatur and a modification of a current
Board Order with regard to my New York State meldicanse. This Order was the outcome of
a matter adjudicated by the Department of Healttvéen 2002 to 2008. It is with sincerity that
the requests being made in this writing be recewitld true contemplation and understanding as
to what is being asked. It will need your caremt perhaps repeated reading of this material to
appreciate the level of concern that drives thisitorgous effort. As you are aware, a great deal
hinges upon your favorable response as the onermperso holds the authority to then follow
through with the current Chairperson of the StatarB for Professional Medical Conduct to act
accordingly. Understanding how monumentally busyryschedule must be, several thousand
people (who stand to be impacted), are relyinghenvtorthiness of this presentation to stir your
heart to act on their, as well as my entire famsilygehalf. So given the monumental importance
of this matter to so many, your time and attenisononestly and truly appreciated.

The Issue in Summary As a result of the above referenced Board Omi@008, there have
been a number of effects which have created a dezdtof difficulty for my practice of
medicine as an Ob/Gyn physician. As can be sen fine Order itself, three separate
conditions were imposed upon my license. The fuas$ a limitation to the license itself,
particular to the use of high and mid forceps wperforming a vaginal delivery. The second
was a requirement to carry malpractice insuraneerage limits of $2 million/$6 million. And
the third was the requirement of a practice monifthe last two were to be enforced for a
period of three years. These individual componesitdoe addressed separately in order to
illustrate precisely why, since being so commanéeadh one has stifled (and really crippled) my
ability to maintain gainful employment as a phyaicin New York, resulting in a tremendous
detriment to my family. As such, pursuantfuablic Health Law, Section 230(10)(q), it is my
position that the petition that is to follow offdssth“new and material evidence that was not
previously available which, had it been availableywould likely have led to a different

result” along with ‘tircumstances which have occurred subsequent to tlogiginal
determination that warrant a reconsideration of themeasure of discipline’andthus serve as
the basis for the filing of thi¢etition with the director, requesting a vacatur and/or
modification of the determination and order.”
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In addition to pointed argument and reason, thigipe will make both references as well as
directly discuss your statements as written in ydarch 24, 2011 response letter to me when, at
that time even, | sought similar help from your@dffor similar reasons. In responding to some
of your points, it will necessitate the occasiomdiérence to already admitted evidence from the
hearings, since this “material evidence” is penirte the discussion of these previous
statements. The actual matter of my previous hgaiis certainly over and done with and
therefore no further argument of the issues wilebtertained. However, given that | am directly
entreating the authority of the director of thiegding State Office, some of the facts already in
evidence need to be clear so as to appreciataitme$s and appropriateness of what is presently
being asked regarding the substantial and morebisproportionately punitive effects of the
Board Order that indeed resulted from these hesrilarticular examples of admitted evidence
are offered merely as another means of providimitiadal weight to the already meritorious
contention being so submitted alongside it.

License Limitation in the areas of High and Mid Forceps Deliveries

This one component of my Order has created a nmo&tynd difficulty at sustaining any gainful
employment in medicine. Therefore, submitted ippgurt is new material evidence that is
worthy enough to warrant a reconsideration andpgmnagriate modification to the Order as it
pertains to this matter.

First, the degree by which adverse outcome corgitmée personally and professionally
experienced as a result of this imposed limitati@ndates a little perspective to be illustrated.
With all due respect to the past hearings, if yan, ¢for the moment), proportionally consider
the real-lifeinsignificance of what this official limitation on my license aetly represents to the
medical practice of Obstetrics alone (not to menttee addition of the whole of Gynecology), it
is then difficult to understand how this clinicatiggligible restriction on an already rare
procedure (which is even more rarely performed)doandermine an entire medical career, as it
has in my case. Having been limited from perfoigrarprocedure that amounts to less than
0.1% of what is encountered across the entire gpaaf Ob/Gyn, only to have it literally wipe-
out the remaining 99+% is just plain wrong. Thasen that thiss the case is because of the
actual word “limitation” being associated with mgdnse. It turns out thattiie word is there,
then you are excluded, denied, shut-out — from atrawverything. This is even regardless of the
fact that the true “limitation” itself (in this cajpis clinically irrelevant for not only me but widu
be for any Ob/Gyn in being able to fully care foyaiven patient.

In my case, the impairment experienced in all acédeing able to gainfully work has proven

be from the word itseland not the contextualized inconsequentiality b&tthe limitation is in
reality. Because if the latter were the casejribignificance of the restriction would be
otherwise clearly visible upon suitable explanatéiboth the facts and clinical relevance such
that common sense would then rule and the issuergpast. While the Board indeed has a duty
to protect the public, how its disciplinary actisnmplemented has shown to be critical to the
future employability of any given physician, asvaié further explained.

Regardless of whatever issue any given doctor fatdbshe Department of Health, (DOH), by
and large, physicians earnestly offer their bestiwhroviding care to their patients and have, (as
we all know), invested years of education and ingjiin order to sustain this profession for a
lifetime. It should nobe an automatic consequence of a Board Ordegftrer to render any
doctor, who might otherwise have had an unfavorait&action with the DOH, essentially
unemployable for life due to what boils down to(lmemany cases) a labeling issue. Especially
when no prior allegation (disputed or not) was esgeodious to warrant such a devastating end
result. This is what has been encountered in npgeance and by many others | imagine.



When considering just what my limitation is in iga} clinically that is — then the real-life
penalty that has literally come with it, (againeda large part to the word “limitation” itself,
which continues to nullify any potential endeavsragohysician), is monstrously out of
proportion with what was intended by the DOH aslhasglwhat was in evidence leading to this
determination in the first place, regardless ofchiside one might be representing.

In order to be able to sustain any sort of praatfomedicine, one needs patients. In order to be
able to see patients, one must be participatiny a&nty number of various health insurance
carriers. Of course, liability insurance is imgemaas well. And lastly, depending on a
particular physician’s specialty, they might alequire hospital privileges. All of these requisite
components to medical practice require credengadimd are not only encumbered whenever
there is a restriction on one’s medical license,ibbmany cases, it becomes impossible to
successfully navigate the process at all due todlairing label. No amount of explanation and
appeals are sufficient enough to overcome this aadifast policy by many institutions,
corporations as well as our own Federal Governméntou have any sort of “limitation”, you
are not welcome — regardless of what the limitatiotually is — even if it is clinically irrelevant,
as | have mentioned perhaps half a dozen timeadire (please forgive the necessary
emphasis). The moniker of “damaged goods” is yehHt profound and far reaching. But more
than that, it is unfair and undeserved. And agahmt’s all the more distressing with my case in
particular is that my license restriction is forotprocedures that have absolutely no bearing
whatsoever on my ability to safely and effectivptgctice my entire specialty and are pretty
much never encountered or ever need to be cardegiven the availability of cesarean section
as the most widely used alternative. Yet, degshganconsequentiality of the entire thing, as
you will soon understand, my practice has been madey impossible to sustain as a result of
the stigma which bears this name “limited license”.

This last point needs to be expounded upon jusiie@rhore in order to truly understand the
substance of this component of my petition. Pléaldaw along. Per the Board Order, | have
been limited (or restricted) from using “high fopsg and “midforceps” (the latter for both
deliveries and rotations of the baby — understagiginery complex issues). For the sake of
reference, the level of descent of the baby’s lealde birth canal is what determines the type of
forceps (mid vs low vs outlet) when implementinggé instruments. What's important to
understand is that the first restricted type (Halceps) have already beanofficially outlawed
from within the specialty itself for nearly four decades; thaye never been a part of my
clinical practice; and they were never mentionedthe subject of any interest in all of my past
interaction with the Department of Health. A region from using “high forceps” should
therefore not even be listed as a limitation asi@te they are already forbidden. All this
limitation does is provide more negative perceptespecially for those who don’t understand
these things.

This leaves the midforceps (deliveries and/or rote) as the one true clinically applicable
limitation in my case. In order to tangibly appege the (real life) insignificance of this
limitation as well, it must be clarified as to jugiw infrequently encountered this procedure is in
all of Obstetrical medicine. This is really créldo understand in all of this. First of all, ¢eps
deliveries are seldomly done anymore anyway — hilefcause no one is being trained in them.
So, of all the Obstetricians practicing in NY Statene, an educated guess would be that only
5% are stillactively implementing forceps as part of their practicée Bther 95% either opt for
the vacuum device as the only other (and muchetsstive) alternative for assisted vaginal
delivery or just do a cesarean section whenevedfagth a clinical situation that would call for
these decisions. A decision like this for assigtedperative) vaginal delivery comes up
perhaps once in 10 — 30 deliveries (perhaps mgren the unpredictable and highly variable



nature of Obstetrics. Yet, of those who still tmeeps for these limited number of clinical
circumstances, the “low” and “outlet” classificatiof forceps comprise nearly 98% of attempted
cases. [Incidentally, my licensemains approvedfor these two types.] This leaves an
extremely small number of potential midforceps sc&rs that might even be encountered as the
only other kind that actually applies to my limitat situation. What's more is that there are
even fewer forceps using physicians in the State pdssess the skill to even carry-out this
advanced option. All others, (those who don’t izgeeps at all, or just don’t use mid forceps or
even don’t use vacuum), simply perform a cesareation. And this is a significant percentage
of Obstetricians as well. So again, to have twotétions: one from doing something that is
already outlawed and a second which is so raratguenered and even more uncommonly
implemented because a more widely acceptable atteen(that being cesarean section for which
| have no restriction) is readily available, théyopurpose this present limitation is serving is to
detriment my ability to work as a duly licensedalsbcertified physician in New York State
simply by the label being there, when in realityepresents essentially nothing clinically
relevant to the effective practice of Obstetricd &ynecology. Please see this point as clearly
as itis.

As a result of being restricted from performingragedure that is so rare that | might have to go
two years before having a clinical encounter stoas/en apply the limitation in the first place,
the damage cannot be understated. | have beatlyiegcluded from six major insurance
carriers as a result of this “limitation” being pemt on my license as their only reason. Itis
apparently company policy to exclude anyone witthsailabel. No exceptions. This is even
after submitting written statements as to the cihunimportance of this limitation in being able
to fully practice my specialty (as argued abovE). add to the difficulty, | have been outright
excluded from applying to the medical staffs of twfdhe three hospital’s in my community
because they each have a specific policy barriggapplications by anyone with a limited
license. One of them is actually a New York Statmed and run teaching institution where |
am not only an alumnus but where | was previouslgtaff for more than ten years! Now only
to be excluded. And this exclusion is not subjeany appellate rights within the institution
either. In other words, you're out and you caném®appeal the issue. The same applies for
liability insurance carriers as well. The limitati has automatically excluded me from two of
the three admitted carriers in NY State. As fdasjthemselves, even places that are otherwise
eager or desperate for a physician are not evesilppe®ptions for me. For example, | couldn’t
even apply for work on an Indian Reservation beedls federal government has a strict policy
about any limitation on a license being an autocraticlusionary criterion.

Hopefully, you can thus far appreciate the magmtofithe impact and the extensive reach that
can result from these otherwise well-intentione@i8oOrders. Surely the DOH has a duty to
protect the public from bad medicine which I'm metn claiming is applicable to my case, but
regardless, somewhere in all of this should alswihat is personallgood for and moreover,
desired by the public/patient. One significant benefit oside for any patient is to have their
longstanding doctor available to them so long dsheeis deemed fit to practice. | have met this
designation of fitness yet due to the limitationnoy license, my availability is not only null for
a great many patients who wish to return, it igopardy of being indefinitely vanquished for
all. Realizing that the Board has their interaghie matter to uphold as well, | request the
following modification to my Order in this area of license limitation wainiwill then have an
effect onlyon the “appearance” of my license while continuim@gatisfy the specific restrictions.

Considering the information from above describing detriment to my practice, heightened by
the actual non-applicability of the imposed limibats to both the full practice of Obstetrical
medicine as well as my own practice, | ask thay teeremoved. They have no bearing



whatsoever on my practice of medicine (or any Qbstan’s for that matter) that they should
remain in place on my license. Itis like puttengestriction on a particular Nascar driver’s
license for knitting while he is racing. It's sothmg that he will never do while engaging in his
day-to-day profession, so it's meaningless, rightat’s until he tries to enter his next race and
encounters the hard line policy that states anyedsvith a limitation on his/her license is
ineligible. It matters not if it was for the ridious notion of knitting while racing, a limitatios

a limitation and thus you are out. Case closadan§e analogy but it illustrates the point well.

To be clear though, | am nasking for the termef the license limitation to be abandoned as
they are not only straight forward to comply witht lalso signify the standing decision from the
hearing (and thus the Board) itself. However, Ifalty prepared to sign whatever
statement/agreement necessary (please see attéthiechntinues to sustain the current forceps
limitations and prohibitions to my license whilensiltaneously removing the wording from the
official documentation. The agreement should adsmire me to eliminate and/or forego
midforceps from any and every staff delineatiopi¥ilege list or application and provide
documentation to the Board for each applicable iaispf this having been done (or
established). In essence, | will never be ableetdorm another midforceps delivery again since
there would be both a standing agreement betweas ull as no hospital privileges at all for
being able to do one. This was the objective efllletermination and will forever be satisfied.
As for high forceps deliveries - as stated eartlegy are already outlawed and thus no one has
(or ever will have) sanctioned privileges to dontheThe agreed upon language should even
state that | am to immediately surrender my licahaeany time in the future, via any
investigative means, | am legitimately found to éaiolated this accord as it pertains to mid and
high forceps — the precise terms currently. Whih fundamental purpose of my Board Order
being to eliminate a certain type of forceps deinfeom my practice while otherwise approving
me to move on in my medical career, | urge youotasader this request since it accomplishes all
of it. With my current state of affairs, this once mted expectation of simply moving on from
my experience with the DOH is monumentally askesnfrreality and hence the driving force
behind this petition.

| do not want to neglect addressing any pertineiritp made by you in your previous letter.
Pertaining to this issue specifically, you pointed the ARB’s conclusions. Again, this is not
the forum to re-contend the allegations. | wily $lat in evidence is the following. First, at no
time in any case where | clinically determined (wigt experience, opinion and/or skill level) that
the use of forceps was prudent was any motherloy baduly harmed. Never. Secondly, as for
the use of forceps after the hospital limited nresig months, in evidence is the fact that the
hospital was indeed compelled to modify this resityn thus allowing supervised performance
during the imposed time frame. When the sanctidaesd was up, all privileges were returned
without limit since no violation of the restrictiamas alleged by those who imposed it.
Nonetheless, as already written, | am not askingfcomplete vacatur of these terms of the
Order, just a restructuring of how it appears.

Therefore, with the submission of the documentsveigp repeated denial of participation with
both health insurance companies as well as adqittstitutions, along with the profound and
lasting financial detriment due to my inabilitygastain any sort of employment in medicine, |
believe that new and material evidence exists aedrostances have occurred subsequent to the
original determination that warrant reconsideratibthis measure of discipline. It is argued that
hadthe State been able to foresee the fact thatygaes following the relatively small scale of
limitation which was actually imposed upon this jgagbs license that he would be penniless,
jobless and unemployable as a result of it allp tiey might very well have opted for a different
means to achieving their ends — hence, the sulthpttgposed agreement. Thus, because of



these circumstances, a reconsideration is warraséo the measure of the discipline. The
proposal put forth herein satisfies both the irdey®ef the State as well as the petitioner in order
that your consideration might be received.

Liability Insurance limit requirements of 2M/6M

Perhaps equally as critical to my present abibtpitactice medicine has been the matter of
liability insurance. In fact, at the present tintes the most pressingsue. | understand clearly
from your previous letter that PHL 230 (18)(b) mates the limits stated. Yet, the requirement
to have double the malpractice insurance coveragénad the greatest impact overall on my
ability to sustain my career. It was the very cgawhy my first attempt at reestablishing a
practice following the original Board Order failatter only six months due to the excessive
premium, combined with limited patient accessibititie to insurance carrier credentialing
denials stemming from the license “limitation” isstetailed above. All of these factors remain
in play today and are once again seriously jeoparglithe practice, especially now when a new
liability insurance policy is due.

Notwithstanding the differences of opinion as te thinical arguments set forth during my State
hearings which led to the Board Order, there isfanethat remains and is undeniable by either
side. And it is this: Not one person or baby éasr been unduly harmed by my practice of
medicine and in particular, these very cases inmglthe Order in question. Nor was one penny
awarded to any of the subject patients, three afrwvhctually availed themselves to testify on
my behalf. All the cases involved were of a tyipattis either very infrequently encountered
(and now obsolete for me given the forceps linotat extremely atypical or even odd.
Nevertheless, for each patient case, the outcoraes all good. In other words, (and this is very
importan) despite the arguments entered at the hearinghaldnguage in the final
determination, the bottom line is that no one wegligently hurt nor was there legal liability as
a consequence of the care rendered in these cases.

Therefore, outside of the mandate in the law, tituly difficult to understand why (in this case)
there would even need to be a double malpractice lequirement as a result of these
unarguable points. With the likelihood of everiegeany similar cases as the ones involved in
the hearings being remote at best, the impositidhis increased liability insurance requirement
seems a bit unsuitable, considering my malpratitis®ry for the entirety of my career as a
physician had been otherwise spotless and my aliperformance amongst the best in the
community. As stated, this requirement has beersitingle greatest obstacle to practicing since
essentially all other components of running a pcaadepend upon having a policy in place
before those can proceed. | believe that this iexample of where the intention and application
of the law can sometimes be a little disengageuah iits real-life consequences. This is not a
condemnation of the law itself but a specific cabere appropriate argument is offered
allowing the safeguards in PHL 230 (10)(q) to thereffectively exercised to the satisfaction of
all parties.

As it stands, the real-life problem with this daaib&bility insurance portion of the Order is two
fold. Firstis finding anyone who can write foralhd second is cost. Perhaps this is not fully
appreciated by the Board (or the law) when imposingh a mandate but one cannot just dial up
whatever coverage limits he wants and then justipayremium. There are established industry
standards for coverage limits and the double requént imposed upon me_is raste of them.

For example, you cannot order a seven cylinder Taey do not exist as part of the normal
production platform, regardless of whether somepamy could physically make one or not.

It's the same with insurance policies apparenBjease see accompanying copy of an email
from a veteran broker in Philadelphia whose compaag/extensive experience in this field and

6



who has helped me in the past when no one elsd.c@lie just about sums up the fact that there
are literally no carriers but one who will writerfBM/6M coverage with the premium
correspondingly coming at a significant cost alentp a host of other stipulations. You might
well imagine my interest in recently learning frony Probation Official in Albany that many
monitored doctors are also experiencing extrenfecdify with these insurance limits.

There are a few rationales as to why | believddtesees fit to impose these increased insurance
limits in these OPMC matters. First, as statedrapthe Legislature are likely not aware of how
nearly impossible it is in general to obtain suokierage limits. Second, for some reason, by
increasing the limits, it is possibly thought thgtdoing so, it will offer some degree of built in
protection for the public. Yet, the current limiinimum of $1Million/$3Million has proven
effective and sufficient in providingppropriate patient damages for years, even for those
physicians who have high risk practices and/or Wéee past performance issues, the likes that
grieve underwriters. There are even the enhanget lavailable with 1.3M/3.9M coverage.

So, it is not clear as to what the intent of theéased limits was in formulating the law. Certain
physicians, who are fortunate enough to have spamhditionsmet, can also obtain excess
insurance coverage (in addition to their own pglityough their admitting hospital at no extra
charge. By having the required 1.3M/3.9M coveralgeady in place, the excess consists of an
additional 1M/3M coverage. This would thereforeegihat particular provider over 2M6M
coverage.

This third point is where | believe the law and Baard might be unaware of the logistics which
surround access to this additional (excess) coedtagugh the hospital and thus feel it readily
obtainable so as to be able to straightforwardipgly with such a component of a Board Order.
When meeting with a few members of the Board irs@eback in 2008 after the Order was
imposed, | inquired as to how they might suggestioing such limits. Their answer was, “It's
quite simple really. Just get your base policy drah with the hospital’'s excess, this will put
you over the requirement.” It was quite mattefaat and clearly the main avenue by which the
DOH felt this part of the Order was to be satisfi&kemed simple enough at the time —
especially, if you had a policy with one of the flaitted” carriers in the State who are the only
oneswho have access to the excess funds. This wiadd@quire you to be on staff at a
hospital as well in order to tap into these funal$osg as the other stipulations were met.

These conditions are what | believe the law/Boad (ihas) in mind as being readily available
when these double limits were (are) imposed. Thblpm is that there is only a narrow set of
circumstances whereby one can even qualify foretlaglslitional monies through the hospital.
First, as mentioned, there are only three, (whediked), “admitted” liability insurance carriers
in New York State who then are able to access tbrsess State funds through the hospital.
Two of these three carriers automatically rejegt @oplication from me due to the
aforementioned license limitation that exists. Tied is the insurance pool where the cost is so
prohibitively high that it already put me out ofdieess previously as | continue to try and
reconstruct this remnant of a once thriving caréarther, in order to qualify for these excess
funds, one must also have had 1.3M/3.9M coveragéaice for three consecutive years prior to
applying for the excess. | do not qualify for this

Thus, outside of obtaining the double limits via #xcess coverage through a participating
hospital and one of the three admitted carrierd\féy the only other option for satisfying the
Order is to see if there is an RRG (Risk RetenBooup) who is licensed in NY who can write
for a whopping 2M/6M policy. As stated above, sagbolicy just doesn’t exist. Only one
carrier in the nation (with access to the NY markeis capable of fabricating something. Cost
and payment options have proven excessively priovetéand will shut down this practice once



again if a cost effective solution is not founad. order to sustain any sort of policy, | have had t
scale back on coverage for certain procedures whitimpacts revenue, which in turn again
impacts what can be afforded as far as coverage gaeis clearly visible, this vicious cycle
moves in a negative direction. In her letter,dgent at Cornerstone Insurance Brokerage made
it clear that if the limits were of a standard amip@ven the enhanced limits of 1.3/3.9, then it
would be straight forward to find a policy, evertmall the past issues. This doesn’t mean that
the premium wouldn’t be affected accordingly; ijust that the policy itself is more attainable.
Certainly, if I met the criteria for being abledbtain the hospital based excess coverage, |
would do so. It has been rumored, however, thatekcess funding might soon be done away
with as well.

In my Order, this liability insurance limit stipulan was to be for three years. As it stands, just
over half of that time has been actively servechdteugh it has been more than five years since
the original decree. The remaining time (over sgparate work gaps) has been spent
unemployed, unemployable and penniless as a mafsthits malpractice coverage limit issue.
With mounting professional obligations, | am oncerenstaring at the reality of being back in
this jobless state. Please consider the followMéhen combining a strong clinical performance
history in all other areas of my specialty throughmy career along with the type of forceps
deliveries at the heart of the Determination havdegn eliminated from my practice (while also
being a nonfactor in being able to safely cargftrents), coupled with the fact that all of my
time thus far served under the Order has been slometh a practice monitor closely examining
my patient care with no deficiencies found, tharesilly little to no added liability to my
practice then, above and beyond what it alwaydkas such that | should continue to have this
portion of the Order imposed. Knowing the cenfahe Board’s focus is protecting the public’s
interest, the public is not nor does the recordwsf@complication rate thirty times lower than
the national average) that it has ever been atased danger by my practice of medicine.
Therefore, given all that has been presented ssidtion, new evidence exists along with
circumstances subsequent to the Order such tla@basideration of the measure of discipline is
warranted. Thus, | urge you to modify my Board €@rds “time served” on the previous limits
and mandate that | maintain 1.3M/3.9M coveragectvis still above the minimum. This will
open up a whole world of potential companies ars# ¢lae greatest of financial burdens while
still providing an enhanced level of coverageis lisked that this request receive utmost priority
given current renewal time frames that | preseimiyy myself in. Understanding that the law
states that this insurance mandate must be impgsmda monitored licensee, it is therefore
necessary to address this portion of the Orderghisi as follows.

Practice Monitor Requirement

The third probationary requirement that was impasedy license in 2008 is that of a practice
monitor. | have previously written both the Boagiwell as my Monitoring Program Official
about the difficulties encountered with this onetipalar component. For both personal reasons
(five children) and professional constraints, | @ahosen to remain in my longstanding medical
community in order to practice, much to my chagrctcordingly, after an experience such as
this, it was extremely difficult to satisfy this micor requirement. Literally no one would agree
to do it out of literal fear of reprisal from thery same element that befell me. Thus, having this
one condition in place puts an exceedingly tiginition my ability to practice within the State
itself. For example, if there was ever a desireetocate, it makes it almost impossible to do.
People are so disinclined to helping others, nobémtion a stranger, (even at the physician
level), that they would scarcely step up and agsidtis monitor capacity. Further, no practice
or hospital is going to want to employ anyone vgitith a condition attached. | know this from
first hand experience after being rejected by thiety different employment opportunities —




some of whom were/are desperate for a physiciamyispecialty. Even if | desired to do some
locum tenens (part-time/fill-in) work somewheretle State, | am certain to be automatically
disqualified due to this practice monitor requir@tna@one, not to mention that very license
limitation that the recruiteraven recognize as having no real bearing on capacipydotice

fully but yet adds to the disqualification critenanetheless. It all boils down to the stigma
perceived by others and the label that generatd§present, then it spells automatic ineligityili
— no questions asked.

You stated in your previous letter concerning thegter that my inability to obtain a practice
monitor was not a criterion for reconsideratiortto§ component of the Order. This is not the
same as not wanting to have a practice monitore fleu have a physician dutifully seeking out
his colleagues in an effort to satisfy this cormtitonly to be turned away by everyone. This
community has been professionally polluted to thiafathat no one will help. Yet | am stuck
here since (as mentioned) there is little chandending anyone elsewhere in the State to step
up either, should I even think about moving. Gittest my actual experience has been one of
not being able to secure anyone to fulfill thisera@ither locally and more importantly, in some
other potential community, it would appear thas thione would be enough for the Board to
reconsider some element of this requirement sincas been integral in not being able to work.
This is why | tried to come up with some alternatferm of monitoring in my last letter. Unless
the Department of Health’s objective was for me¢wer work again in New York State, then it
would seem only prudent for my petition on thisaate also receive due contemplation as new
material evidence as well as new circumstancesabald warrant reconsideration.

| understand the clinical matters you cited in yiatirer as the basis for why the ARB imposed
these monitoring terms. But please also recogamzén that the issues were over the perceived
application of written standards where the outcome® all good. And | already addressed the
issue of using forceps during my hospital “suspamsvith supervision” time frame back in

2001. In fact, this issue was not even one ofiited charges for the hearings yet received a
lopsided amount of weight in the determination witheven a basis. Nonetheless, all this aside,
the concerns for why the ARB imposed a practiceitooare essentially made moot by the
forceps restriction itself, since my actions hesrevthe reasons you cited in your letter as to why
they did so in the first place. You also stateat thy time off was an additional reason for why a
monitor should be in place even though this wagnstated in the Order as a reason to
consider. That said, after having been off worknfmre than two years, this past year alone has
demonstrated that more than a decade of extensactiqe experience and applied knowledge
does not evaporate overnight even though therebmaysubstantial layoff. The other question
that begs to be asked is the following. For eliengreatest of hypothetical doctors, how much
time back in practice is enough to reliably erasg@ncern after he has been out of work for
two years. | dare say that three months would sméfitient with six months being more than
adequate. In my case, it has been more than dgekrin practice and my skills and knowledge
have never been keener.

You also mention that | was once able to secureitor at the outset. Well, it was not the
“outset” in the truest sense but was, in factiéiein months after the Order was imposed. This
was because, in addition to the other componestedliabove, | had a hard time finding even this
gentleman to serve as my monitor. He agreed dmdaikly provided two quarterly reports to

the State. It must be said, however, that theesiwere done by him under a cloud of duress
given his official position within the adversarfaspital where this all began as well as his ties
to the Ob/Gyn community. And despite him not “god” as my monitor as far as | know, when
asked to resume his role, he repeatedly refusi Gtnew reason each time. In fact, in order to
abrogate one’s duties as a monitor, it must be dore writing to the State along with



notification of the other parties as well. | knbwever wrote anything severing this monitor
relationship. Whether he wrote anything essestialinquishing his duties (i.e., quitting), | am
not certain. Therefore, despite what you mighteie as being readily able to secure this
component of the Order, truthfully, it was the quetion that | was the most concerned about
ever being able to satisfy. Sure, | suspect tiemajority of physicians under a practice
monitor Order have numerous colleagues that thajddarn to for this need and have it gladly
fulfilled. The difference in my case is that | was outsider to this town who was in solo private
practice. Sure | made some friends. Howeverirttigenous element that was central to my
travails is a real and feared entity that has shoavdiscrimination in the past. Therefore, those
willing to help were non-existent. If one wouldreg, within a week, there would be a sudden
change of heart. But for the only man possibléis entire community to actually fulfill this
role stepping up, | would still be out of work. dwhen | say “only”, this is no understatement.
He was my last hope and fortunately, we knew e&lobrdrom medical school on top of what he
witnessed happen to my career. We hadn’t spolkears, yet when | asked, he agreed. It
wasn’t long before he was hounded as to his detisgiill, he has remained steadfast. He just
so happens to be considered one of the area’s @r@imysicians in my specialty who also
carries a great deal of influence such that he @vbalsafe from any hostile response or
retaliation. It all sounds dramatic and unforthgtit is. This is the nature of this community.
Save for my current monitor, there is nary a peedsawhere in this State that would reliably fill
this role such that | could even contemplate legtine very region that appears to have, in a
sense, enslaved me.

Further in my defense are the following two poia$swell. First, as previously stated, my entire
body of work and clinical history demonstrably tseaut the fact that | practice sound, safe and
successful medicine both in the office as wellrasttospital. The ruling in my Order had
nothing to do with objective issues or outcome,ibublved the more subjective “physician
judgment” contention for cases that are otherwasely encountered. Secondly, for a total of
eighteen months across two different practice noosiitall of my work has been closely
examined, written up and received approval. Ansligwith a very meticulous present day
monitor who spends countless hours going througltimayts in detail. Naturally, there have
been some excellent clinical discussions and ponade amongst two colleagues in the context
of these reviews. Yet, there has been no exanigesimgle significant misstep in patient
management during this time. It stands to reasatwtith eighteen plus months of close
scrutiny without a deficiency, combined with monar ten years of similar performance from
the same practitioner, that the Board can extrapdihee obvious and be safely satisfied that | am
consistently and customarily adhering to the stedglaf care as set forth by my specialty such
that | do not represent any sort of danger to tmemunity and thus a monitor is no longer
needed. That my time has been served, especiaby wonsidering the totality of what has been
presented here. Therefore, as a third componehioletter, it is with this new evidence and
these circumstances | urge the Board to recongigégierms and modify the Order so that the
requirement of Practice Monitor would be deemedadtl.

Time Served and Relative Applicability

Never being that good at writing a letter suchhés when the issues are so critical to the writer,
| struggle with just what to say in order to sumneonsideration. For lack of a better
description, this section is simply to addressethermous losses and the length of time | have
had taken from me, my family, my career, my paenty staff, my friends, my church, my life
as a result of this matter with the DOH. This hasn a non-stop almost twelve year encounter.
With all the official writing and paperwork alonghjis letter cannot begin to describe what it was
like to worryingly live through those thousandsholurs over multiple years. Somewhere along
the line, I hope the Board hasn’t forgotten how yngmars of hard work it took to reach that
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point of career success where it was all in jeopareer these matters such that | was compelled
to defend myself as | did. As a result of thisrenéxperience, | did in fact lose it all. This
would include a highly successful practice, a hommarriage, day-to-day access to my five
children, a standup reputation, you name it. Wihidgparently goes with the territory on a
personal level, on a professional one, all | armgyo do is get by. Itis contended through this
writing that the personal and professional losseslined with the nearly twelve years of
constant involvement with this matter has been emeugh served, especially when all
indicators are that | am no threat to the communiigr the State, it was officially over more
than five years ago with the three year probatipterms already two plus years past their
original expiration date due to the continued unideing effects they have had on being able to
practice.

Since my original Order came down in April of 2008ave only worked eighteen out of those
62 months, all because of the logistical impedimdinat have been created by my present Board
Order. And even though | was finally able to gastthose hurdles just enough to get the office
reopened in 2012, the continued burden broughtyahdoOrder has resulted in a gross adjusted
income last year in excess of -$55K. That is aatieg number, just to be clear. In excess
means that it was even lower than that numbeessence, even though | am working full time,

| have been relegated to living like a pauper ominal benevolent fund for troubled

physicians as my only means of survival. Givenrttassive debt and professional commitments
still in place, the only way | can possibly overam to work as a physician.

Twenty years out from medical school, | should b@in this position. | didn’t deserve all of
this. After adjudicating this matter with the ®t&br nearly six years, no one getting hurt, no
malpractice involved, catastrophic losses expeadran my part, sound and solid argument
offered in this letter addressing the three isshiascontinue to plague my practice of medicine,
five children, a respectable practice history, plesf time served, | urge the Board to have
mercy on this situation. | need help. | need ywelp. | have contemplated writing to all sorts
of State officials seeking some sort of endorserarthis matter. As you know, | even wrote
the governor’s office on more than one occasiohis T not to be inflammatory by any means.
It is merely out of desperation that this plea €allthe desk of someone who actually cares. | do
hope you do, especially given the power grantegto Since time is somewhat important, it is
asked that this matter be dutifully considered tredauthority of the Board favorably applied in
this matter. Thank you.

Respectfully,

James R. Caputo, M.D.

c.c. Diane K. Riley
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This is just a proposal and certainly not how omeilt expect the final wording to be written. It is
merely for facilitating a similar document as pairtny petition to the director of OPMC.

*Proposed Agreement

Onthisday __ inthe month of in the year , James Richard Caputo, M.D., a
licensed physician in New York State, does heretigranto agreement with the State of New York
Department of Health and its Office of Professidvialdical Conduct the following terms. These
provisions are offered in exchange for modificatiobr. Caputo’s New York State medical license
to no longer reflect a formal limitation. It isaiefore agreed:

1. That licensee will voluntarily agree to foreverdgorany use of High Forceps or Mid Forceps
deliveries and/or rotations as part of his praadc®bstetrics in New York State.

2. That, in order to comply with term number 1, liceasvill purposefully relinquish any
current hospital privileges for the stipulated s use, will abstain from applying for said
privileges in the future at any New York hospitatlawill provide appropriate
documentation indicating that these things have laeeomplished. In essence, no hospital
privileges are to be held allowing these procedures

3. That, if at any time in the future, via any properestigative means, the licensee is
legitimately found to have violated this accordtgsertains to mid and high forceps, then
licensee agrees to immediately surrender his mttease without contest.

By signing this agreement, both parties acknowldtigethe clinical limitations set forth in the
original Board Order #07-271 are still being horbrd&he terms of this agreement survive any and
all future interactions between the parties untgksrwise decided upon.

<Notary Public and Signature Section>



736 Irving Avenue, Sy

Your care. In our hands. £y pinit ()3

January 25, 2013

James R. Caputo, M.D.

Re: Application for Medical Staff Appointment and Clinical Privileges
Dear Dr. Caputo:
We have received your application for medical staff appointment and clinical privileges dated January 3, 2012 as

well as your emails in follow up thereto. For the reasons set forth below, we cannot accept your application at this
time.

Pursuant to Section 3.2.2 of the Crouse Medical Staff Bylaws no application for membership shall be accepted in
the event you do not have a valid unrestricted state license, or are subject to any form of counseling, monitoring,
supervision, educational requirements or any other ongoing review, condition, requirement or restriction of any
kind. It is our understanding that your license has been limited to prohibit you from performing high forceps and
mid forceps deliveries and you remain on probation with practice monitor. If you have any evidence or information
that the information we have relied upon is not accurate please provide it as soon as possible.

Moreover, under Section 5.3.7 of the Bylaws, while you are permitted to submit an application for membership,
you must also furnish evidence that the basis for our earlier adverse action dated August 19, 2008, no longer exists
and/or of reasonable rehabilitation in those areas which formed the basis for the previous adverse recommendation
or action, whichever is applicable. In addition, such application shall not be processed unless you submit
satisfactory evidence that all of the specific requirements of the adverse decision have been satisfied. We have
enclosed a copy of the letter to you dated August 19, 2008 and the relevant Hearing Body Report which sets forth
the limitations on your privileges at Crouse Hospital. To date, we have no evidence that the specific requirements
of our adverse decision have been satisfied.

In the event your license is no longer subject to any restrictions and you have satisfied the requirements of our
adverse decision in August 2008, if you chose to submit a new application we will conduct a substantive review
and make a determination on your qualifications for the privileges you may request.

I have included a copy of Section 3.2.2 and 5.3.7 of the Crouse Medical Staff Bylaws for your reference. We wish
you all of the best in your future endeavors. Thank you.

»

Sincer

Chief Medical Officer

cc: Robert Silverman, M.D,
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- UPSTATE

Medical Staff Services UNIVERSITY HOSPITAL

February 1, 2013

James R. Caputo

Dear Dr. Caputo:

We received your application for Medical Staff membership with privileges at both
campuses January 15, 2013. Pursuant to Article II, Section 1 (5) of the Medical Staff Bylaws,
your application for medical staff membership and privileges at Upstate University Hospital
cannot be processed. as you do not meet our eligibility requirements. Specifically, all members
of the Medical Staff are required to hold a full legal, unrestricted license in the State of New
York. Our information shows that as of 04/12/2008, your New York State license is permanently
limited, prohibiting you from performing high forceps and mid-forceps rotations or deliveries. In
accordance with MSB X-01, Section 3 (B) (1), our decision not to process your application based
on your inability to meet our qualifying criteria does not entitle you to a Professional Review
Action Hearing and Appeal Procedure.

Should you have questions regarding this, please feel free to contact Beth Erwin, Director
of Medical Staff Services, at 315-464-5733.

Sincerely,

A, Ca_— 1D

John B. McCabe, MD
Chief Executive Officer of University Hospital
Senior Vice President for Hospital Affairs

»

Enc: MSB A-02, MSB X-01

CC: Howard Weisntein, MD
Robert K. Silverman, MD
David Duggan, MD
Bonnie Grossman, MD
Bettina Smallman, MD
Medical Staff Services (Credentials / Quality file)
Medical Executive Committee

750 East Adams Street | Syracuse, NY 3210 | Ph: 315.464.5733 | Fax: 315.464.8524 | www.upstate.edu/uhajmedstaff | State University of New York
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257 West Genesee Street
Buffalo, New York 14202

Certified and Confidential
November 14, 2012

James Richard Caputo, MD
1200 East Genesee Street
Suite 201

Syracuse, NY 13210

Dear Dr. Caputo:

Thank you for your interest in joining HealthNow. The credentials committee has
reviewed your application and an administrative decision was made not to process your

request for participation at this time.

If you have any questions, please call me at 716-887-7500.
Sincerely,

Mary Ferber
Manager, Provider Enroliment

C5009
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M
220 Alexander Street
Rochester, NY 14607-4002

HEALTH CARE mvphealthcare.com

Personal and Confidential
Certified Mail Return Receipt Requested

December 27, 2012

James Caputo, MD
1200 East Genesee Street, Suite 201
Syracuse, NY 13210

Dear Dr. Caputo:

The MVP Credentials Committee recently reviewed your application for participation including the
license action taken against your ph_Lsman license by the New York State Department of Health, Board

for Professional Medical Conduct (*BPMC”) which was effective on April 12, 2008, resulting in a license
suspension for three years with the first thirty days served as an actual period of suspension and the
remainder stayed with probation for three years._Additionally, your license is permanently limited
prohibiting you from performing high forceps and midforceps rotations or deliveries. Based on review of
this information, the Committee has denied your application for participation.

With respect to the denial of your participation in the MVP Gold program offered by MVP Health Plan,
Inc., federal regulations provide that you are entitled to request a review of the Committee’s decision.
Your request must be in writing and received by MVP Health Plan, Inc. within thirty (30) days of your
receipt of this letter. Requests should be addressed to:

Associate Director of Credentialing
MVP Health Plan, Inc.

625 State Street, P.O. Box 2207
Schenectady, NY 12301-2207

If you make a timely request, the request will be reviewed within thirty (30) days of our receipt of your
request. If you do not request a review, the denial of participation in the MVP Gold program will remain
in effect. In any event, you are not authorized to see MVP Gold members in the capacity of a
participating physician during the interim.

Sincerely,

Douglas B. Tucker, MD

Vice President, Medical Director MVP East and Quality Administration
MVP Health Plan, Inc.

MVP Health Insurance Company

MVP Health Services Corp.

MVP Select Care, Inc.

cc: Tina Nyland, Associate Director of Credentialing
Schelli Servidone, Syracuse PR Manager
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';. UnitedHealthcare

L 9200 Worthington Rd.
Westerville, OH 43082

S

May 21, 2012

JAMES CAPUTO
1200 E GENESEE ST STE 201
SYRACUSE NY 13210

Dear Physician or Health Care Professional:

We regret to inform you that on 5/16/2012 the Credentials Committee rejected your credentialing
application for UnitedHealthcare and affiliates as we were unable to confirm a current license or
certification without restriction exists in the state(s) in which you currently practice. The
Credentialing and Recredentialing Plan for United HealthCare Services, Inc., and its affiliates
requires practitioners maintain current license or certification without restriction in all states in
which they practice.

If you have already signed and returned your physician agreement(s) with the Health Plans, your
physician agreements and application will not be processed. If you were applying to join a
participating group, your application will not be processed and you will not participate with the
Health Plans as part of that group.

If you have any questions about this decision, please contact our National Credentialing Center
at 1-877-842-3210 or Network Management at 1-800-339-5380 to be directed to a local
representative.

Sincerely,

National Credentialing Center
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Health Net TRICARE
Federal Services ; North

June 6, 2012

JAMES R CAPUTO MD

STE 201

1200 E GENESEE ST
SYRACUSE NY 13210-1936

ID: 266662038
NPI: 1619074788

Dear Provider:

We reviewed your provider file and determined that you do not meet the
necessary criteria for certification as a TRICARE authorized (certified)

provider as specified in 32 CFR 199 and the TRICARE Operations Manual (TOM)
because:

Your specialty () is not eligible for TRICARE
reimbursement.

xxX___ Your license in the State of New York is permanently limited.

You do not meet the TMA educational and/or c¢linical experience
for your specialty. ' '

The school from which you received vour degree is net regionally
accredited.

A conflict of interest exists because of vour emplovment with a
government agency.

We must deny any claims filed by vou or vour patients. If you disagree with

" this determination, vou have the right to reguest a reconsideratien. Your
written request must state the specific matter yvou disagree with, and it must
be mailed within 90 days of the date of this letter to:

PGRA, LLC
Attn: Appeals
FooP.0c-Box 870168 ih sotiioriyn
Surfside Beach, SC 29587-9748 .., .

TRICARE - North Region  PGBA, LLC ® Fax: 1-888-432-7077 # PO Box 870141 # Surfside Beach, SC 29587-9741
: Customer Service: 1-877-TRICARE ¢ www.myTRICARE.com by PGBA "+ '

EQF 1997(05/04)
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500 Patroon Creek Blvd.
Albany, NY 12206-1057

Certified Mail — Return Receipt Requested

July 2, 2012

PERSONAL & CONFIDENTIAL
James Caputo, MD

1200 East Genesee Street

Suite 201

Syracuse, NY 13210

Provider ID: PRC10091882

Dear Dr. Ca-puto.:.

Thank you for your interest in the Capital District Physicians’ Health Plan, Inc. (CDPHP®). The
CDPHP credentials committee has carefully reviewed your application and supporting
documentation. At its meeting of June 26, 2012, it was the_committee’s final decision to deny
your application.

Please be advised that the deliberations of the credentials committee are confidential.

Sincerely yours, Q

\

Martin R. Symansky, MD
Medical Director & Co-Chair, Credentials Committee
Capital District Physicians’ Health Plan, Inc.

- Form #5309

Capital District Physicians’ Health Plan, Inc. | Capital District Physicians’ Healthcare Network, Inc. | CDPHP Universal Benefits,” Inc.
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FIDELIS CARE®
NEW YORK

August 24, 2012

James Caputo, MD
1200 East Genesee Street, Suite 201
Syracuse, NY 13210

Dear Dr. Caputo:

Fidelis Care has reviewed your correspondence dated August 3, 2012 regarding the
denial of your application for initial appointment as a participating provider.

The Committee made an individual credentialing decision based on your information
provided during the credentialing process.

At this time, Fidelis' decision is upheld.

Since

Sanjiv Shah, MD, MPH
Chief Medical Officer
Fidelis Care New York
95-25 Queens Blvd
New York, NY 11374

NORTHEAST REGION CENTRAL REGION GREATER METROPOLITAN REGION WESTERN REGION
8 SOUTHWOODS BOULEVARD 5010 CAMPUSWOOD DRIVE 95-25 QUEENS BOULEVARD AB0 CROSSPOINT PARKWAY
ALBANY. NEW YORK 12211 EAST SYRACUSE, NEW YORK 13057 REGO PARK. NEW YORK 11374 GETZVILLE, NEW YORK 14068
518-427-0481 315-437-1835 718-896-6500 716-564-3630

FIDELIS CARE NEW YORK 1S THE CATHOLIC-SPONSORED HEALTH FLAN

WWW.FIDELISCARE.ORG
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New York State Board for Professional Medical Conduct
433 River Street, Suite 303 o Troy, New York 12180-2299 e (518) 402-0863

Antonia C. Novello, M.D.,M.P.H., Dr. P.H.
Commissioner
NYS Department of Heaith
Michael A. Gonzalez, R.P.A.

B
Dennis P. Whalen i s Y s Vice Chair
Executive Deputy Commissioner -
NYS Department of Health Ansel R. Marks, M.D., J.D.
Exaecutive Secretary

Dennis J. Graziano, Director
Office of Professional Medical Conduct

EXh|b|t V October 3, 2003

CERTIFIED MAIL-RETURN RECEIPT REQUESTED

Marc A. Feiner, M.D.

Re: License No. 147174

Dear Dr. Feiner:

Enclosed please find Order #BPMC 03-264 of the New York State Board for
Professional Medical Conduct. This order and any penalty provided therein goes into effect
October 10, 2003.

If the penalty imposed by the Order is a surrender, revocation or suspension of this
license, you are required to deliver to the Board the license and registration within five (5) days
of receipt of the Order to the Board for Professional Medical Conduct, New York State
Department of Health, Hedley Park Place, Suite 303, 433 River Street, Troy, New York 12180.

Sincerely,

Ansel R. Marks, M.D.; JD.
Executive Secretary
Board for Professional Medical Conduct

Enclosure

cc: James D. Lantier, Esq.
Smith, Sovik, Kendrick & Sugnet, P.C.
250 South Clinton Street, Suite 600
Syracuse, NY 13202-1252
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NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER CONSENT
OF ORDER

MARC A. FEINER, M.D. BPMC No. 03-264

Upon the application of (Respondent) Marc A. Feiner, M.D. in the attached

Consent Agreement and Order, which is made a part of this Consent Order, it is

ORDERED, that the Consent Agreement, and its terms, are adopted and
SO ORDERED, and it is further

ORDERED, that this Order shall be effective upon issuance by the Board,
either

° by mailing of a copy of this Consent Order, either by first class mail to
Respondent at the address in the attached Consent Agreement or by certified
mail to Respondent's attorney, OR

° upon facsimile transmission to Respondent or Respondent's attorney,

Whichever is first.
SO ORDERED.

Vice Chair
State Board for Professional Medical Conduct

DATED: _ Ju]2 /e




NEW YORK STATE DEPARTMENT OF HEALTH
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT

IN THE MATTER CONSENT
OF AGREEMENT
MARC A FEINER, M.D. AND
ORDER

Marc A. Feiner, M.D., representing that all of the following statements are
true, deposes and says:

That on or about July 24, 1981, | was licensed to practice as a physician in
the State of New York, and issued License No. 147174 by the New York State

Education Department.
My current address is New Hartford, New York 13413,

and | will advise the Director of the Office of Professional Medical Conduct of any

change of address.

| understand that the New York State Board for Professional Medical
Conduct has charged me with two specifications of professional misconduct.

A copy of the Statement of Charges, marked as Exhibit "A", is attached to
and part of this Consent Agreement.

| plead no contest to the first specification, in full satisfaction of the charges

against me, and agree to the following penalty:

1. A censure and reprimand, and
2. Three years probation in accordance with the terms set forth in

Appendix B, hereto.

| further agree that the Consent Order shall impose the
following conditions:
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That Respondent shall maintain current registration of
licensure with the New York State Education
Department Division of Professional Licensing Services
(except during periods of actual suspension), and shall
pay all registration fees. This condition shall take effect
thirty (30) days after the Consent Order's effective date
and will continue so long as Respondent remains
licensed in New York State; and

That Respondent shall cooperate fully with the Office of
Professional Medical Conduct (OPMC) in its administration
and enforcement of this Order and in its investigations of
matters concerning Respondent. Respondent shall respond in
a timely manner to all OPMC requests for written periodic
verification of Respondent's compliance with this Order.
Respondent shall meet with a person designated by the
Director of OPMC, as directed. Respondent shall respond
promptly and provide all documents and information within
Respondent's control, as directed. This condition shall take
effect upon the Board's issuance of the Consent Order and will
continue so long as Respondent remains licensed in New York

State.

| stipulate that my failure to comply with any conditions of this Order shall
constitute misconduct as defined by New York State Education Law §6530(29).

| agree that if | am charged with professional misconduct in future, this
Consent Agreement and Order shall be admitted into evidence in that

proceeding.




| ask the Board to adopt this Consent Agreement.

| understand that if the Board does not adopt this Consent Agreement,
none of its terms shall bind me or constitute an admission of any of the acts of
alleged misconduct; this Consent Agreement shall not be used against me in any
way and shall be kept in strict confidence; and the Board's denial shall be without
prejudice to the pending disciplinary proceeding and the Board's final
determination pursuant to the Public Health Law.

| agree that, if the Board adopts this Consent Agreement, the Chair of the
Board shall issue a Consent Order in accordance with its terms. | agree that this
Order shall take effect upon its issuance by the Board, either by mailing of a copy
of the Consent Order by first class mail to me at the address in this Consent
Agreement, or to my attorney by certified mail, OR upon facsimile transmission to
me or my attorney, whichever is first.

| ask the Board to adopt this Consent Agreement of my own free will and
not under duress, compulsion or restraint. In consideration of the value to me of
the Board's adoption of this Consent Agreement, allowing me to resolve this
matter without the various risks and burdens of a hearing on the merits, |
knowingly waive my right to contest the Consent Order for which | apply, whether
administratively or judicially, | agree to be bound by the Consent Order, and ask

that the Board adopt this Consent Agreement.

DATED // 7/03

RESPONDENT




The undersigned agree to Respondent's attached Consent Agreement and to its
proposed penalty, terms and conditions.

DATE: ‘?/17/03

DATE: ?/*3% 3

of ﬁunsei to Smith, Sovik,

Kendrick & Sugnet
Attorneys for Respondent

DATE: C(\ \ 30

Associdte Counsel
Bureau of Professional Medical Conduct

\

R —
D

irector _ _
Office of Professional Medical Conduct
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NEW YORK STATE DEPARTMENT OF HEALTH

STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT EXHIBIT A
IN THE MATTER STATEMENT
OF OF
MARC A. FEINER, M.D. CHARGES

MARC A. FEINER, M.D., the Respondent, was authorized to practice
medicine in New York State on or about July 24, 1981, by the issuance of license

number 147174 by the New York State Education Department.

EACTUAL ALLEGATIONS
A. Respondent provided obstetrical care to Patient A (the patient is identified in
Appendix A hereto) from on or about February 20, 2002 until February 24,
2002 at his office and at Faxton-St. Luke’s Hospital in Utica, New York. On
August 23, 2002, Respondent delivered Patient A’s fetus by forceps, which:

resulted in, among other things, bilateral subdural hematomas in Patient A’s

fetus. Respondent’s obstetrical care of Patient A failed to meet accepted
standards of medical care in the following respects:

1. Respondent failed to perform a competent and/or appropriate forceps
delivery of Patient A’s fetus.
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SPECIFICATION OF CHARGES

FIRST THROUGH FOURTH SPECIFICATION
GROSS NEGLIGENCE

Respondent is charged with professional misconduct under N.Y. Educ. Law

§ 6530(4) by reason of his having practiced medicine with gross negligence, in
that Petitioner charges:

1. The facts alleged in paragraphs A and A.1.

SECOND SPECIFICATION
GROSS INCOMPETENCE
Respondent is charged with professional misconduct under N.Y. Educ. Law
§ 6530(6) by reason of his having practiced medicine with gross incompetence, in
that Petitioner charges:

2. The facts alleged in paragraphs A and A.1.

DATED: September 22, 2003
Albany, New York

@%@D. VAN BUREN

Deputy Counsel
Bureau of Professional
Medical Conduct




EXHIBIT "B"

Terms of Probation

Respondent's conduct shall conform to moral and professional standards
of conduct and governing law. AQy act of professional misconduct by
Respondent as defined by New York State Education Law §6530 or %6531
shall constitute a violation of probation and may subject Respondentto an
action pursuant to New York State Public Health Law §230(19).

Respondent shall maintain current registration of licensure with the New
York State Education Department Division of Professional Licensing
Services (except during periods of actual suspension), and shall pay all
registration fees.

Respondent shall provide the Director, Office of Professional Medical
Conduct (OPMC), Hedley Park Place, 433 River Street Suite 303, Troy,
New York 12180-2299 with the followm? information, in writing, and ensure
that such information is kept current: a full description of Respondent's
employment and practice; all professional and residential addresses and
telephone numbers within and outside New York State; and all
investigations, charges, convictions or disciplinary actions by any local,
statte or federal agency, institution or facility, within thirty (30¥ days of each
action.

Respondent shall cooperate fully with, and respond in a timely manner to,

OPMC requests to provide writtén periodic verification of Respondent's

compliance with the terms of this Consent Order. Upon the Director of

c(i)P' C's request, Respondent shall meet in person with the Director's
esignee.

Respondent's failure to pae/ an'y monetary penalty by the prescribed date
shall subject Respondent fo all provisions$ of law relating to debt collection
by New York State, including but not limited to: the imposition of interest,
late payment charges and collection fees; referral to the New York State
Department of Taxation and Finance for coliection; and non-renewal of
permits or licenses BTax Law section 171(27)]; State Finance Law section
18; CPLR section 5001; Executive Law section 32].

The probation period shall toll when Respondent is not en8aged in active

medical practice in New York State for a period of thlrtgg ).consecutive

days or more. Respondent shall notify the Director of OPMC, in writing, if

Respondent is not currently engaged in, or intends to leave, active medical

Eractlce in New York State for a consecutive t_h|r1¥ (30) day period.
espondent shall then notify the Director again at least fourteen (14) days

before returning to active practice. Upon Respondent's return to active
ractice in New York State, the probation period will resume and

espondent shall fulfill any unfulfilled probation terms.

The Director of OPMC may review Respondent's professional _
performance. This review may include but shall not be limited to: a review
of office records, patient records and/or hospital charts: and interviews with
ogf periodic visits with Respondent and staff at practice locations or OPMC
offices.
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1.

Respondent shall maintain complete and legible medical records that
accurately reflect the evaluation and treatment of patients and contain all
mfgrrtnatlon required by State rules and regulations concerning controlled
substances.

Within thirty days of the effective date of the order, Respondent shall
gractlce medicine only when monitored by a licensed physician as set forth

elow, board certified in an adpproprlate specnal_t%, ("pracfice monitor"
p;cggﬁneg by Respondent and subject to the wriften approval of the Director
(o) :

a. Resgondent shall make available to the monitor any and all records
of obstetrical deliveries during the probation term in which forceps or
a vacuum extractor was used. The review will determine whether the
Respondent's medical practice is conducted in accordance with the
generally accepted standards of professional medical care. Any
erceived deviation of accepted standards of medical care or refusal
8 Fg:ﬁ%perate with the monitor shall be reported within 24 hours to

b. Respondent shall be solely responsible for all expenses associated
with monitoring, including fees, if any, to the monitoring physician.

C. Respondent shall cause the &ractice monitor to report quarterly, in
writing, to the Director of OPMC.

d. Respondent shall maintain medical malpractice insurance coverage
with limits no less than $2 million per occurrence and $6 million per
olicy year, in accordance with Section 230(1_83(2} of the Public
ealth Law. Proof of coverage shall be submitted to the Director of
8F::|MC prior to Respondent’s practice after the effective date of this
rder.

Respondent shall enroll in and complete a continuing education program to
include the area of obstetrical deliveries by forceps or vacuum extraction
for a minimum of 8 credit hours of category | CME. This continuing
education program is subject to the Director of OPMC's prior written
approval and shall be completed within the first year of probation.

Respondent shall comply with this Order and all its terms, and shall bear all
associated compliance costs. Upon receiving evidence of noncompliance
with, or violation of, these terms, the Director of OPMC and/or the Board
may initiate a violafion of probation proceeding, and/or any other such
proceeding authorized by law, against Respondent.




In the Matter of Vito Edward Caselnova, M.D., 1997 WL 34503504 (1997)

Exhibit W

1997 WL 34503504 (N.Y.B.P.M.C.)

New Y ork Department of Health
Board for Professional Medical Conduct

In the Matter of Vito Edward Caselnova, M.D.

BPMC 97-72
March 19, 1997

Determination and Order

*1 A Notice of Violation of Probation, dated September 30, 1996, was served upon the Respondent, VITO EDWARD
CASELNOVA,M.D.IRWIN J.COHEN, M.D., Chairperson. RICHARD S. KOPLIN, M.D.,and MICHAEL J. BROWN,
RPA duly designated members of the State Board for Professional Medical Conduct, served as the Hearing Committee in this
matter pursuant to Sections 230(10)(e) of the Public Health Law. CHRISTINE C. TRASKOS, ESQ., ADMINISTRATIVE
LAW JUDGE, served as Administrative Officer for the Hearing Committee. The Department of Health appeared by JEAN
BRESLER, ESQ., Associate Counsel. The Respondent appeared by the LAW OFFICES OF GARY GREENWALD,
MARIE M. DUSAULT, ESQ. of Counsel. Evidence was received and witnesses sworn and heard and transcripts of these
proceedings were made.

After consideration of the entire record, the Hearing Committee issues this Determination and Order.

PROCEDURAL HISTORY

Date of Notice of Violation of Probation: September 30, 1996
Date of Request for Hearing: October 7, 1996
Date of Hearing: January 7, 1997
Witness for Department of Health: Sheila J. Bradwell

Nina Tooker
Witness for Respondent: Vito E. Caselnova, M.D.

STATEMENT OF CASE

This case was brought pursuant to Public Health Law Section 230(19). The statute provides for a hearing where alicensee is
charged with a violation of probation.

In the instant case, Respondent was disciplined for professional misconduct in a direct referral proceeding for an admitted
violation of 10 NY CRR 80.62(b), in that Respondent dispensed Vicodin to three (3) patients without preparing and maintaining
a complete patient record containing information required by said regulation. Respondent's license to practice medicine was

Mext
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In the Matter of Vito Edward Caselnova, M.D., 1997 WL 34503504 (1997)

suspended for two years, with said suspension stayed and Respondent placed on probation. The terms of probation included
the monitoring of Respondent's practice by a physician, prohibition from writing prescriptions for controlled substances for
two years and satisfactory completion of 40 hours of continuing medical education in the area of prescribing and dispensing
controlled substances.

By letter dated September 30, 1996, the Director of the Office of Professional Medical Conduct (OPMC) determined that
Respondent was in violation of the terms of probation in that it was alleged that Respondent continued to practice medicine

without a monitor, failed to comply with insurance coverage requirements of Public Health Law §230(18), failed to submit

quarterly submissions and that he continued to prescribe controlled substances.
*2 A copy of the Notice of Violation of Probation is attached to this Determination and Order in Appendix I.

FINDINGS OF FACT

The following Findings of Fact were made after a review of the entire record in this matter. Numbers in parenthesis refer to
transcript page numbers or exhibits. These citations represent evidence found persuasive by the Hearing Committeein arriving
at aparticular finding. Conflicting evidence, if any, was considered and rejected in favor of the cited evidence.

1. On or about September 30, 1994, by Stipulation and Order of the New Y ork State Department of Health, the Respondent
was found to bein violation of 10 NY CRR 80.62(b), in that from November 1989 to April of 1993, the Respondent dispensed
Vicodin to three (3) patients without preparing and maintaining a complete patient record containing information required by
said regulation. The Stipulation provided for a Two Thousand ($2,000) Dallar civil penalty, with One Thousand Five Hundred
(%$1,500) Dollars stayed, on the condition that the Respondent commits no further violations of Public Health Law Article 33
or 10 NYCRR Part 80. ( Pet. Ex. 1)

2. Asaresult of hisadmission to the violation of 10 NY CRR 80.62(b), Respondent was referred to OPM C and disciplined for
professional misconduct pursuant to Education Law Section 6530(9)(e) through a Direct Referral proceeding held on July 6,
1995. Respondent'slicenseto practice medicinein New Y ork State was suspended for two years. The suspension, however, was
stayed and Respondent was placed on probation. The terms of probation required Respondent to have his practice monitored
during the period of probation. He was also prohibited from prescribing controlled substances for two years and ordered to
complete forty hours of continuing medical education concerning prescribing and dispensing of controlled substances. In its
decision, the Hearing Committee noted that “ Respondent's failure to take the stand left the Hearing Committee with numerous
guestions regarding Respondent's knowledge and practice regarding controlled substances.” (Pet. EX. 1, p. 4)

3. After repeated written correspondence and tel ephone conversations with Respondent, OPMC, by letter dated September 30,
1996, advised Respondent that he was in violation of his probation for violation of the terms 1,2,5, 9 and 10 of Determination
and Order BPMC-95-22, i.e., failure to secure a monitoring physician; failure to meet quarterly with monitor: failure to comply
with insurance coverage of Public Health Law 8230(18); prescribing controlled substances and failure to submit quarterly

submissions. (Pet. Exs. 3, and 5 through 12, 21,22)

CONCLUSIONSOF LAW

Thefollowing conclusions were made pursuant to the Findings of Fact listed above. All conclusions resulted from a unanimous
vote of the Hearing Committee unless noted otherwise.

*3 The factsin this case are largely undisputed. The terms of probation imposed upon Respondent require that his medical

practice be monitored by a physician. Respondent was also prohibited from prescribing controlled substances and required to
complete continuing education courses on prescribing controlled substances.
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Respondent initially made good faith attempts to obtain a monitoring physician. (T. 114, 117) Respondent, however, incurred
difficulty when he realized that pursuant to Public Health Law § 230 (18) (b) he was required to maintain medical malpractice
insurance coveragewith limitsno lessthan two million dollars per occurrence and six million dollarsper policy year. Respondent
testified that he could not afford the insurance. (T. 115) When Respondent fully realized that he could not practice medicine
without a monitor, he gradually phased out his house call practice. He, however, did not want to abandon any patients without
proper medical care. (T. 119) He further testified that he resigned from his part-time job at the Tri-Community Clinic because
of the DEA restrictions on hislicense. (T. 133) Respondent acknowledged prescribing Fastin and Adipex while on probation.
because he did not realize that they were Schedule IV controlled substances. (T. 122-123, 145) Respondent further testified that
the impact of the probationary terms are “killing” him. (T. 124-125) He has been unable to find ajob outside the medical field
because heis“too old”. (T. 118) He has been treated for a bleeding duodenum and sciatic problems and his wife has suffered
major depression. (T. 124-125) Financially, Respondent had to sell his home and move into a 2 bedroom condo and his wife
had to resume full time employment. (T. 124)

The Hearing Committee finds that the terms of probation in the Determination and Order are clearly stated. The Hearing
Committee also finds that although Respondent appeared to be intelligent, he was often confused in his understanding of the
terms of probation. The Hearing Committee believes that Respondent must be responsible to comply with each and every term
and condition of his probation if he wishes to practice medicine in New Y ork State. The Hearing Committee concluded that
Respondent failed to satisfactorily comply with the terms and conditions of his probation.

DETERMINATION ASTO PENALTY

The Hearing Committee, pursuant to the Findings of Fact and Conclusions of Law set forth above, unanimously determined that
Respondent's period of probation should be extended for an additional period of six (6) months. Therefore, histotal time period
of stayed suspension with probation isamended from Two (2) yearsto Two and One-Half (2 1/2) years. This determination was
reached upon due consideration of the full spectrum of penalties avail able pursuant to statute. including revocation, suspension
and/or probation, censure and reprimand and the imposition of monetary penalties.

The Hearing Committee re-adopts the original terms and conditions of probation as contained in Appendix Il of BPMC
Determination and Order No. 95-227 (Pet. EX. 1). The complete terms of the original probation are contained in Appendix
I1 which is attached to this Determination and Order and incorporated herein. The Hearing Committee further emphasizes to
Respondent that the monitor requirement appliesto all aspects of his clinical practice.

*4 TheHearing Committee notes that Respondent wasinitially disciplined for arecord keeping violation and that there was no
evidence of risk of patient harm. The Hearing Committee realizes that Respondent has suffered significant humiliation from the
loss of hislivelihood as well as his home. He appeared to be emotionally stressed when testifying at the hearing. The Hearing
Committee recognizesthat it will be difficult for Respondent to seek employment in the future with arestricted medical license.
Therefore, they believe that there is no justification to outright suspend Respondent's license or extend his probation for more
than six months. The Hearing Committee further finds that revocation is not warranted as there is no evidence of patient harm.
Therefore, under the totality of the circumstances, extending Respondent's two year stayed suspension with probation for an
additional six (6) months s the appropriate sanction in this instance.

ORDER

Based upon the foregoing, IT ISHEREBY ORDERED THAT:
1. The determination by the Director of the Office of Professional Medical Conduct that Respondent isin violation of the terms
of probation imposed by BPMC Order No. 95-227 as set forth in Petitioner's Exhibit #1 is SUSTAINED;

2. Respondent's terms and conditions of probation as set for in Appendix 11 attached hereto hereby shall be EXTENDED for
an additional period of SIX (6) MONTHS.
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3. Respondent'stotal time of stayed suspension with probation isamended from Two (2) yearsto aperiod of TWO AND ONE-
HALF (2 1/2) YEARS. The complete terms of probation are re-adopted from BPMC Order No. 95-227 and contained in
Appendix 11, which is attached to this Determination and Order and incorporated herein.

Irwin J. Cohen, M.D.
Chairperson

Richard S. Koplin, M.D.
Michael J. Brown, RPA

APPENDIX |
APPENDIX 11

TERMS OF PROBATION
1. Dr. Caselnova shall conduct himself in all waysin a manner befitting his professional status, and shall conform fully to the
moral and professional standards of conduct imposed by law and by his profession.

2. Dr. Caselnova shall comply with all federal, state and local laws, rules and regulations governing the practice of medicine
in New York State.

3. Dr. Caselnova shall submit prompt written notification to the Board addressed to the Director, Office of Professional
Medical Conduct, Empire State Plaza, Corning Tower Building, Room 438, Albany, New Y ork 12237, regarding any change
in employment practice, residence or telephone number, within or without New Y ork State.

4. Inthe event that Dr. Caselnovaleaves New Y ork to reside or practice outside the State Dr. Caselnovashall notify the Director
of the Office of Professional Medical Conduct iswriting at the address indicated above, by registered or certified mail, return
receipt requested, of the dates of his departure and return. Periods of residency or practice outside New York shall toll the
probationary period, which shall be extended by the length of residency or practice outside New Y ork.

*5 5. Dr. Caselnova shall not prescribe controlled substances for patients during his two years period of probation.

6. Dr. Caselnova shall satisfactorily complete 40 hours of continuing medical education the area of prescribing and dispensing
controlled substances during the two years probationary period.

7. Dr. Caselnova's probation shall be supervised by the Office of Professional Medical Conduct.

8. Dr. Caselnova shall have quarterly meetings with an employee or designee of the Office of Professional Medical Conduct
during the period of probation. During these quarterly meetings Dr. Caselnova's professional performance may be reviewed by
having arandomly selection of office records, patient records and hospital charts reviewed.

9. For the first year of probation, Dr. Caselnova shall have bi-monthly, and for remaining one year, quarterly meetings with
a monitoring physician who shall review practice. The monitoring physician shall be a board-certified family practitioner
who been in practice as such for at least five years, selected by Dr. Caselnova and subject to approval of the Office of
Professional Medical Conduct. This monitoring physician shall review randomly selected medical recordsand eval uate whether
Dr. Caselnovas medical care comports with generally accepted standards of medical practice. Dr. Caselnova shall not practice
medicinein New Y ork State until an acceptable monitoring physician approved by the Office of Professional Medical Conduct.
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10. Dr. Caselnovashall submit quarterly declarations, under penalty of perjury, stating whether or not there has been compliance
with all terms of probation and, if not, specifics of such non-compliance. These shall be sent to the Director of the Office
Professional Medical Conduct at the address indicated above.

11. Dr. Caselnova shall submit written proof to the Director of the Office of Professional Medica Conduct at the address
indicated above that he has paid all registration fees due and is currently registered to practice medicine with the New Y ork
State Education Department. If Dr. Caselnova elects not to practice medicine in New Y ork State, then he shall submit written
proof that he has notified the New Y ork State Education Department of that fact.

12. If there is full compliance with every term set forth herein, Dr. Caselnova may practice as a physician in New York State
in accordance with the terms of probation; provided, however, that upon receipt of evidence of non-compliance or any other
violation of the terms of probation, a violation of probation proceeding and/or such other proceedings as may be warranted,
may be initiated against Dr. Caselnova pursuant to New Y ork Public Health Law Section 230(19) or any other applicable laws.

1997 WL 34503504 (N.Y.B.P.M.C.)

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Exhibit X
EECROUSE HOSPITAL Phone, (15) 70-7646. Foc 315 470.7649

Office of the Medical Staff
June 6, 2002

James Caputo, M.D.

739 Irving Avenue

Suite 300

Syracuse, New York 13210

Re:  Privilege Status
Dear Dr. Caputo:

This letter confirms that as of March 31, 2002, Dr. Badawy lifted any and all
requirements that you seek a consultation prior to undertaking any operative vaginal

delivery. Thus, currently your obstetrical privileges are not subject to any restriction or
condition.

Likewise, the six-month review of your obstetrical admissions concluded in
March of 2002.

Finally, as was identified earlier this month, the letter you received on October 19,
2001 was incorrect. Your clinical privileges for operative vaginal deliveries were never
suspended. The noted pre-procedure consultation was required, but the privileges
themselves were never suspended. Your privilege sheet as printed from the computer
system currently is attached. I will file a correction of this reference with the National
Practitioner Databank and the New York State Office of Professional Medical Conduct,

Sincerely,

Nzt fy e,

Mary McCall, M.D. &
Chief Medical Officer

Cc: Dr. Shawky Babawy

{HO0117324.1}

Your Community Partner in Healthcare™
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