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Dear Mr. Servis,

Your time and effort to thoroughly read and respaaodordingly to the information contained
in this petition letter is expected and appreciatedm writing you once again regarding
matters involving my (recently past) New York Stitedical License. As you know, after
nearly twelve years of direct interaction with bepartment of Health over various contested
matters, | grudgingly surrendered my license unldedatest conditions of duress by your
agency this past June of 2014, pleading no cotdeshew set of charges stemming from,
among other things, cases that were initially itigased back in 2008. In response to this
June event, in addition to this entire time we hia@en on opposing sides of the aisle in
regards to my license, and pursuar®tdlic Health Law, Section 230(10)(git is my

position that the petition that is to follow offdssth“new and material evidence that was
not previously available which, had it been availale, would likely have led to a different
result” along with ‘tircumstances which have occurred subsequent to tlogiginal
determination that warrant a reconsideration of themeasure of discipline”andthus

serve as the basis for the filing of thgetition with the director, requesting a vacatur of

the determination and order.”

In other words, after you read what is presentedlisipetition, it is my categorical position
that had the Office of Professional Medical Cond(©@PMC) known at all or if known, given
proper weight to this information, (both new ANDiplatany time it was investigating my
license, they would have acted and ruled far cfidy, if at all. It is therefore with the

utmost gravity that |1 seek your review of this nmetieevidence along with this vacatur
petition in order to affirm that the proof presehte clear and convincing so that your agency

can thus act accordingly by granting this long duerrequest and remedy.



This petition marks the second time in eighteentimothat | have written the Board of
Professional Medical Conduct, (BPMC — essentiallyosymous with OPMC), with
compelling argument for there to be some sortain@ndment of the previously imposed
Order on my license. The prior letter of July 203 yet to be answered by your agency
without there having been any explanation as to thisycommunication has been ignored,
when BPMC is otherwise obligated under the lawespond. Further, the most recent
prosecuting attorney for the State admitted thabbewvas troubled by the blatant disregard of
that formal appeal filed with your office. Stilip answer. Therefore, this petition is being
submitted with the expectation (in accordance withten statute on such matters) that it will
be properly reviewed and answered in short ogilesn both the enormity of what is at stake

and what has been done, along with the straigh#odiness of what has been submitted.

Due to the importance of this petition, a great déanformation and detail was essential to
present in order for the reader(s) to fully appaeand understand the legitimate basis for
this request. Over the ensuing pages, variousrigat and notable material facts of this
matter concerning my license will indisputably dalie the veracity of this vacatur petition as

well as establish, (without questjpthe dastardly manner by which | arrived at fiomt.

You will notice that | repeat many pertinent faatsng the way as a point of emphasis. This
is intentional. And also note, despite there beairigemendous amount of information
presented here, there is not one contradictionyapaint in the history or presentation of this
ordeal that | speak of as being the facts and tratiterning this malicious prosecution of my
medical license. Not one single inconsistencylmfound with regard to by contentions

herein. You won’t be able to find one.

Please understand that | have tried to keep thisest as brief as possible, however, the
pertinent arguments and information set forth ésohutely necessary and in fact, are merely
a sampling of the enormity of information that abbk offered in additional support. | have
fashioned a webpage that contains all of whataesgumted here in addition to numerous other
substantive documents that sustain this appeal fevirer, which will be referenced as this

petition moves along. The website address is/ldtmdlifecentre.com/petition.html.

Again, the measure of what has been presentedshargit lengthy and therefore will require
the reader/investigator to exercise due diligenagarefully examining and (more

importantly) affirming the factual grounds of tipkea. With the utmost of earnestness, my



family and my children need for someone to take si@griously. It has been thirteen years that
this travesty of justice has been going on forragyout loud. Being able to correlate the
various items discussed should be straight forweand,moreover, is crucial for seeing how
each account is a working and likewise, additiveygonent of a broader picture pertaining to
the circumstances of how my prosecution all canmaiallhow pejorative conclusions by
OPMC were based on fraudulent information and wieyd is justification for making this
petition, particularly when considering an eventuaicome that turned out to be highly
contrary to even what the original OPMC penalty maeinded.

Pursuant to that last sentence, | will introduceesal documents, including a new, recently

discovered one thabmpletely exoneratesne from the Hearing Panel’s most significant

adverse finding that any honest reader should acdedhadhe mostsignificant impact on the
penalty from the original Determination and Order in Debem2007 and the ARB Appeal
Ruling in April 2008, both of which set forth thelssequent (and soon to be proven
groundless) probation conditions that were a mi@jctorleading to me having no choice but
to surrender my license, again, under continued émaless) duress by the Department of
Health, (DOH), this past June. Additionally, teisoneous conclusion by OPMC
consequently fostered certain untoward perceptdmsy character as a physician in the eyes
of the DOH as well which was then disseminatedofdslic consumption. Most, if not all, of
these documents are ones | believe OPMC oughtv® iad upon querying my hospital file
more than a dozen times since first doing so irFdleof 2002. Maybe some or more were
omitted from what you received. However, given experience, | find that questionable.
After presenting each component of this petititwe, teader should be able to readily correlate
everything together for the full picture to be claa to why | seek your interest and authority,

(as well as others), in this matter once agairr-te right thing to finally be done.

As can be seen listed at the end, numerous parilie®ceive this petition along with it being
released publicly. This is done for two reasorg\ahy much of this writing (though
addressed to you, Mr. Serivs), is also done frgrerapective so as to fully educate all readers
on the totality of this matter. One reason forwheéespread disclosure is for certain official
and public entities to be aware of what has gonim ¢inis matter, specifically as it pertains to
due process, widespread procedural violations,cdighiin-Constitutional practices and
inconceivable administrative corruption not to nemtvhat this is all supposed to be about in

the end and that is patient care. Frankly, anyehbNew Yorker should be outraged with



what they are about to read unto itself about t&&te government, not to mention the fact
that it was all funded with their tax dollars.also just so happens that in the backdrop of this
messy experience is a hospital department thatldoades, has so badly underperformed for
the entire central part of New York State witht@@ many preventable bad medical outcomes
that something has to be done about it, outsiaeyobwn circumstances. So, in essence, this
petition is also serving as a formal complaint iany respects. This just mentioned problem

concerning what amounts to the Ob/Gyn leadershifhie region is seriouand_realwith

plenty of evidence/cases available to authentisath a claim, should anyone truly care

about it.

Secondly, the reason for other parties to be iredud because this matter cannot remain
isolated to just BPMC anymore in order for thensitaply ignore me once again, as they
have repeated done in the past already. Lastw kiines was the United States and we have a
right to be heard when we have been wronged, noietation the fact that law provides this
avenue for any licensee to formally seek religherefore, given a lack of confidence in what

| have experienced already for the past thirteemsyd seek the help of as many authoritative
parties as possible, (including those with overtspgiwer), trusting that someone honest will
be moved by what they read and thus make a chang®t only my circumstance but for all

others so harmed by a corrupted system capabléaif you are about to discover.

HISTORY

It is imperative to first understand certain fundantal pieces of history as to how | arrived at
the inconceivability of being left no choice butsiorrender my New York State medical
license this past June. Having been interactith ®@PMC for so long, some or much of the
following information might be familiar to you. Aswrite this entire petition, please know
that every effort has been made to minimize theevad emotion that will invariably surface
as these events are once again relived. It wilbeoeeasy and most assurediyl not be
completely suppressed. | am confident that theghpreader will clearly understand why.

Be certain of one thing, | am not a lawyer, noi goetend to be. | am a highly skilled, board
certified physician who has been thrust into tbie rbeyond his wishes and therefore will
continue to do my level best in trying to intermmgvith a world with which | hope to never
again interact beyond this writng. | believe myivdey is no different that what might be

seen in a typical court room where attorneys afisplay emotion, commentary, opinion and



a passionate conveyance of their message to tige,jogposing attorneys and most
importantly, the jury. Therefore, however | migisime across in this petition, it ought not be
an impediment to the shocking truths that will beealed as well as the equitable action that
should be an immediate response to this informatisiter each section, | will not only
provide what | have labeled @ruth Summary”, | will also directly apply the statute cited
above to what has just been presented in the fd@uesTION that begs to be asked
according to the provisions of the law. Thus, ¢hase questions and realities that BPMC is

obligated to answer.

Training History

What is perhaps the most important thing to undeastrom the start is whetalid my

training, because this established my charactde, stnderstanding and composure as a
practicing physician. | trained in Dearborn, Mlaevh the measure and expectation of
excellence was set extremely high with zero tolegaor any sort of adverse outcome. This
was medical education with an in-your-face, unwangruncompromising objective for
training highly skilled and competent physiciaf®eriod. And an Ob/Gyn residency program
that ranked amongst the top ten percent in themati the time | attended. So, this was all |
knew prior to coming to Syracuse and was what keustdod to be the standard or norm for

all clinical hospital departments, not to mentiomatvthe public ought to expect as well.

After | arrived at Crouse Hospital in Syracuse ict@ber of 1998, | would go on to regularly
see major departures involving such a wide rangmaud standards, (on labor and delivery,
specifically), that | was shocked and compelledgeak up in a department meeting about it
one day, (after I had been there six months),mplsi bring it to a discussion. Here | was an
outsider to this hospital and medical community diabh’t fully know any of these
departmental leaders really, though | had beenad@pprised by my practice associates
about them. What | did not appreciate was thartaim small group of them had ruthlessly
dominated the department politically for the presigeveral decades. This, combined with
the fact that they didn't like the two doctors dh@cently moved to Syracuse to join, was not
a good starting condition for me to then bringlicatclinically challenging discussion where |
didn’t foresee that they would take it as a perbattack. For any number of reasons, my
concerns for patient welfare brought up during thegiartment meeting were met with scorn
as opposed to engaging in a legitimate discusdiontaguality. 1 was really taken aback by

this at the time as this was the antithesis of mg training experience.



This event was criticah that it placed me in the crosshairs of very gdul, influential and
(soon to be discovered) brutal departmental le&dersho would then seek to detrimentally
impose their authority over me from this day forfrhis departmental meeting event,
combined with other interpersonal factors betwéasé men, with whom a friendship never
had a chance to be formed, were the sgf@akwould eventually lead to motive on their part
to cause me professional harm. More on this below.

Truth Summary: The Department of Ob/Gyn, operating out of botbuSe/Upstate
Hospitals and serving as the tertiary care cewotealf of Central New York State, has a major
guality of care problem that has been calculatimdifuscated over several decades by a
group of men leading the department with a persmtatest to cover over their own clinical
incompetence and shortcomings. There are so naesgs®f horrible care and bad clinical
outcomes to establish this fact, several of whicarl name myself. It didn’t take long for
someone trained in an entirely different settingetmognize the seriousness of the problem.

Not realizing the scope of impiety amongst thesa,rhepoke up about it to my detriment.

QUESTION: Given the fact that | specifically spoke to thespattmental conditions all
during my OPMC investigation, is it BPMC's posititmat all of this mitigating/exculpatory
evidence is in fact natew material evidencebut rathethas been previously availabland
yet despite OPMC having both known and considdrede undeniable factswouldn’t

have likely led to a different resultin my case? Becauseahy of thismaterial evidence._is
new, then it is my opinion that would have likely led to a different result Though these
important realities are the least weighty of whai will be reading in this document as far as
information known to OPMC, it should have definytspurred the curiositgf and should
have been a factor to be consideogdhose investigating this matter to ensure that there
allowing forall the facts in order to make certain that there Wwasare to the story,
especially as it pertained to quality patient careich is what OPMC’s mission is all about.

This will be abundantly clear as you read on.




Clinical Practice History

Certainly, as part of any defense of my positiothis petition, it is essential to establish my
history as a quality physician and surgeon sineishultimately what all of this is about as

far as BPMC'’s jurisdiction over my license is comz®l not to mention the very issue that has
been called into question by them as well as milshegy disseminated to the public. Again,
the information | espouse ought to have been adailia my hospital file. A file which | was
never allowed a copy of, although my attorney angie allowed to look through it one day
several years ago only to find it sadly padded \artl possible negative, [disparaging letters

and commentary mainly], in the midst of a statatichighly competent performance history.

Whenever one looks at any sort of quality measustamdard in anything, there have to be
certain variables or measures that establish vehgitod and what is not. In the field of
Ob/Gyn, for example, there are a number of tandhilggs that an investigating party could
consider as an indicator of one’s true clinicalipbas opposed to what others might perceive
that ability to be based on hearsay, for examf@bjective vs. Subjective information. These
would/could/should include real-life and obtainasiatistics such as overall complication
rate, infection rate, readmission rate, reoperatib®, average blood loss, blood transfusion
rate, premature birth rate, NICU admission ratetenmal complication rate, c-section rate,
number of Ureteral injuries, hospital length ofystaumber of lawsuits, to name a few. Itis
anincontestablefact that during the ten years | was on staffruSe Hospital, | either
favorably led outright, or was right near the vy of the department in every single one of
those clinical performance categories. As anotxample — for being one of the most bloody
and complication prone surgeries in all of medicthere has nevdreen one single
complication experienced from my performance ofertbian two hundred cesarean sections

at Crouse Hospital between 1998 and 2008. Tlasvery noteworthy testimony.

These clinical performance facts are so importatake into account when considering what

| am writing you about in this letter. With an idence of only 3 complications in over 3600
hospital cases, that is a rate that is almost udhefan a surgical specialty and about 30 times
below the national average. 30 fold! Has that eveant anything to you? I can still name

all three complications too, because | take thechainclinical matters very seriously. Again,

| implore you to weigh these laudable clinical peniance statistics against my peers who are
currently practicing in New York as a provable megasof enough competence in my field to
be deemed safe for the public and still worthy @fiimg a New York State medical license.

But then again, you knew this all along.



As for malpractice cases, there have been a fewd@gs [never an Obstetrical case] with the
only successful claim being a settlement, (agaimstonsent), due to a mesh rejection
reaction after a properly and effectively perforncedrective surgery for urinary incontinence
and where the patient went on to experience hatggsedevastation by two overly-aggressive
surgeries by other doctors after she left my pecactvhile still in the early recovery phase of
the original case. This case was adjudicatediateawhen the medical product companies
hadn’t yet been rightfully held accountable forlgematic mesh micro-architecture that was
at the heart of most such complications, as indage. Other than that, my record as a
physician is demonstrably clean, knowledgeablepertbrmance-wise, surely (as a bare
minimum) in the upper 50% [in reality, upper 10%pther practicing Ob/Gyn physicians
across the State of New York. In other words, eoord clearly shows that it is by far not
even close to being that of a subpar physicianeathibse with records and abilities far worse
than mine are freely practicing right now. Cerithis must count for something. In
support of my record as a physician, | subExhibit A which consists of the following
components:

1. A 2005 Gyn QA Report from Crouse Hospital. Thighis only one | was sent in all the
years there. | have been denied all similar regooim the other years | was on staff after
they were requested in writing. You can see th&005 for high volume Gyn providers,
| was statistically the top performing physiciartive department that year. (ID # 1595) |
submit that this year was essentially represemaihevery year that | was at this
institution. | also submit that were one to quémrgse same reports for the Obstetrical side
of things that they would be equally demonstratifzeny proficiency as the top
performing physician in the department.

2. Letter from United Healthcare designating PremiuavRler status when last
participating with them. UHC doesn’t award thibdato just any physician. They have a
formal algorithm that takes into account severallidqy of care factors.

3. Letters of recommendation by two peers even afiename was destroyed in this town.

4. A brief delivery history analysis | put togetherckan the Fall of 2001 (after the incident
case that started this entire matter) that inditatg performance up to that point in time
because of trouble that was then coming from tipadment leadership mentioned above.
These are commendable numbers to say the very least

5. My CV with a performance highlights page which hat speaks to this issue.

6. Printout from RateMD’s doctor rating site that Basnes R. Caputo, M.D. ranked as the
top Ob/Gyn in Central New York.



| realize that this list is limited but it is alhlave available to me. Surely, OPMC had every
access to the full scope of institutional qualitare analyses to draw from beyond what is
offered here. You must understand that this cilnperformance history is one of the reasons
why | defended myself so vehemently when | wasrefother choice but to do so at both the
hospital and State levels. | believe anyone wbialde, since truth is truth. My two mistakes
were believing that such a record would actuallynton the eyes of the State agency
commissioned to ensure quality medicine being dediel, along with the censorious manner
by which | carried myself while defending the evealtassaulof that record by both parties.

Truth Summary: Multiple pieces of material evidence clearly esstbmy clinical
performance history as one of unquestionable cognpetand efficacy in treatment throughout
my entire career. And with an overall complicatrate of 0.01%, my practice of medicine
certainly mustrank amongst the best performers in the entiree®faNew York. | would

never flaunt this record or imply that there arattier excellent Ob/Gyn doctors in this
community or State for that matter. These aretbtrihe facts and realities of the body of
work | have been blessed and humbled to be asedasth and grieved to have lost. This
performance history is pointed out solely for thegmses of this petition in order to
demonstrate that it isot consistent with what one would expect to be tleendd of a physician
who was highly skilled but simply didn’t use th&tllswhen medically appropriate, as has been
alleged. Or consistent with whom the Departmernt@dlth has hence labeled a danger to the
public and thus took away his license and livelthaes a result. You simply cannot have both

or even claim that it was all “luck” as has been&as well. These are very weak arguments.

QUESTION: Giventhe fact that | specifically spoke to these clhiperformance credentials

all during my OPMC investigation, not to mentior tlact that OPMC had direct access to my
hospital staff file which contained institutionalality assurance reports sustaining my history
of being a highly proficient physician, on top @ing an unheard of complication rate of
0.01% for a surgical specialty, is it BPMC’s pamitithat all of this exculpatory/exonerating
evidence is in fact natew material evidencebut rathethas been previously availabland

yet despite OPMC having both known and considdredd undeniable factswbuldn't have
likely led to a different resultin my case? Becauseay of this irrefutablematerial
evidence_isnew, then it isindisputablethat itwould havelikely led to a different result —

that beingno investigation, prosecution and/or penalty whatsoev
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Departmental/Hospital History

INCIDENT CASE

| already established the dynamic that had beeareqred within the hospital department
after | stood up that day in 1999. Over the coofdhe next few years, various attempts were
made by this same departmental leadership to éakbgbully this outsider concerning
management of certain cases. In retrospect, lgmiglrould have exhibited a little more
camaraderie during the times they were doing tBist | was being professionally attacked

by fiendish men | had been warned about and wasa$oned in such matters. Unsuccessful
in what | now know were attempts to onerously eteetnselves on me, it wasn't until my
stillbirth case of 2001 that they were finally abdeunderhandedly cause me real trouble — via
the hospital’'s weaponized medical peer review systAnd the only means by which they
would accomplish this deed through the peer redgstem and outside of the truth was to

totally control the flow of information — mainly throudiotal exclusionfrom the evaluation

process of the primary physician involved — thahbene. | am going to assume that OPMC

has records enough still for this case to be abfeltow specific references to it.

After being omitted from all parts of the case istigation related to this stillbirth, including
an official Root Cause Analysis (RCA) at Crouse pitad that followed that unfortunate
outcome, | was improperly sanctioned as having lynclwsed the death of that baby with
Obstetrical forceps instead of recognizing and eately communicating to the administration
what the real cause was — that being a rare foramtilical cord accident — proven by
autopsy, all scientific data and the medical liter@. The outcome of the stillbirth case had
nothing whatsoever to do with forceps — a fact #van OPMC eventually had to concede
despite originally riding the coattails of this tnigh concerning forceps that was propagated
by agents of the hospital. The presentation affidse information about the cause of death
to the administration by members of the Ob/Gyn depent leadership at Crouse Hospital,
along with my exclusion from the RCA were pinnadéaving the 2001 summary
suspension of my privileges handed down by the itedspMedical Executive Committee
(MEC). This unfounded and invalid sanction woutdye to be the cardinal eveutimately

leading to my interaction with OPMC.
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In other words, had the correct information beeregito the hospital administration as to the
cause of death, there would have never been arsispeof privileges and | would never have
had OPMC investigating any of this or me for thatter. Do you see the massive significance
of this one (of many more to come) point in whatlesarly a vindicating piece of evidence.
Incidentally, for the record, even that patient &ed husband were able to fully understand and
grasp the scientific evidence as to what happeméukir baby. It was a devastating experience
for everyone involved. However, they remained waity practice and | successfully delivered
their next two children, which was a joyous conngo what had happened previously.

For my colleagues at ACOG reading this, | havegubgbn the site referenced above) material
from this first case and from the medical literattinat fully explains the extremely rare
physiological event that was responsible for thid sutcome. 1 find this important since this is
such a rare occurrence that none of my own collesa@uor I) had ever heard of such a thing
before. Incidentally, it must be also made knohat this delivery is the only baby in over 1300
delivered in this community that did not go homaltiey — and this is after establishing a career

abounding with countless extremely high risk Obi&gtak cases — all successfully managed.

**[It is essential to pause and introduce a mogioal element in this petition to you at this
moment since the chronology of events demandshétpresented here. Please take note of this
section so that you can reference it later whenghbject matter is given its full presentation
below. It pertains to the sanction | received witthe hospital after the stillbirth case was
improperly reviewed and wrongly represented toM&C. The original penalty handed down
was a complete summary suspension for six month# of my operative vaginal delivery
privileges. The problem with this was two foldirsE, it eliminated even the use of vacuum as
an option for me with patients which left me with real options at all (other than cesarean
section) should the appropriate clinical circumsearise for such a need during the course of
managing a patient’s labor. And second, it is cletay unpredictable as to when a patient
might need the use of an operative vaginal delitechnique such that restricting these services
placed any number of patients and their babiest@npial risk, especially if the need for these
services is acute and/or under conditions of distte either the mother or baby. Further,
cesarean section, while being an option in mangg;gsarticularly after a failed operative
vaginal delivery attempt that was felt to be thetbiest line approach, became the only option
for my patients. This, again, placed them at uassary risk given the fact that a c-section is
major abdominal surgery and ought not to be talgly just because so many are done

nowadays.
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To put it another way, this restriction was notgomething like removing a gallbladder where
abiding by it was a simple matter of not scheduthnaf particular procedure. Operative vaginal
delivery is a completely unpredictable entity tbah present itself at any time during the second
stage of a patient’s labor, should certain circamesgs be present and certain other criteria be met.

Thus, when such a case indeed presented itselfwtita first week or so of the suspension, it
was difficult, as a true patient advocate, to jygtierforming a cesarean section when the baby
was literally sitting on the doorstep of delivenydgust needed a little assistance. Therefore, |
called the chairman of the department and expldinedituation to him. By this time, he was
conscious of a few important things that influenbesddecision in this matter | was now
addressing with him. One was the fact that | wastaran physician within the hospital who
had long established himself as proficient in thecpce of operative vaginal delivery, namely
Obstetrical forceps, with arguably more experieth@® anyone in the department or community
for that matter. In fact, | was the primary edocaif the Ob/Gyn Resident physicians in the use
of such instruments since no one else in the degartreally did them anymore. So, the
chairman knew | was not a danger to any patiemesihere had never been a single case in
several dozen (by that point in time) where myafstaem and/or the outcome was suspect.
Another factor in the chairman’s decision on themhthat day was the fact that by this time,
after | had already opposed what they had donerashratively leading to the suspension in the

first place, he knew that | had been wronged andaast favored the patients in how he ruled.

The Department Chairman, himself, thereforedified the disciplinary ruling and established
the following — That if any clinical situation aesvhere there was a medical need to consider
operative vaginal delivery during the six monthsnoposed limitation, then | could approach the
faculty attending on call that day and presentctiee ananly if they agreed that it met clinical
indication, they would then stand in the room @sactor. He could have said “no” to my
presentation and thus | would have then performegsarean section. But he did not.
Therefore, this consultation plan is what was domg(l believe), six occasions in that six month
time frame without a single adverse event, all witlkcessful deliveries, all having avoided c-
sections, all with happy moms and healthy babiksdicated per agreement with a colleague —
and all donéegitimately. Not one forceps delivery during that six montfas done outside of

this new set of conditions set by the Chairmantaedefore wagever a violation ofanything

within the hospital concerning this matter. Thismperative to remember when measuring what
| seek in this petition against what is written dnagelessly concluded in OPMC'’s Determination

and Order (D&O) from 2007.
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Thecrucial point to be made about this correction concerning wiraieid out to be really a
privilegelimitation and not an actual suspension of privileges iddhewing. OPMC
contended that | blatantly and willfully violatedaspensiorof my privileges by performing
those forceps deliveries during that six monthkisTs just not so. Yet, upon anyone reading
the D&O, this conclusion was the most significaasis and moreover, the most aggravating
factor for why OPMC ultimately imposed punishmentroe. | repeat, every one of these
forceps deliveries during that six months wereardy authorized given the modification of
the original suspension but were all done in aca@ocd with the stipulations set forth by the
department chairman himself and documented inlthet.c Again, OPMC should have
readily known this but yet, their final Determiratiand Order from December 2007
seriously rebuked me for having “willfully violatéd/hat they maintained was a suspension
rather than a limitation with consultation. SeVettempts were made during the
investigation and hearing phases of my OPMC expeeién order to try and clarify this
erroneous understanding that they had. Such dis@avas simply ignored. The
implications of this information cannot be discaetht This matter will be addressed in
greater detail below including a document that tes unimpeachable material proof of this
factual error by OPMC.]

Continuing on chronologically, yomust agree that having been purposely excluded from
something (the Root Cause Analysis for the stitbaase) that ought to have ended this entire
matter at that moment in time was not only unfail a clear due process violation of both
hospital bylaws and State regulation of RCA's, &lsb a significant factor to consider when
deliberating over what | seek with this letter. efdnis a reason why there is a specific process
in medical peer review, a component of which iswtude pertinent individuals involved in

the case in order to reach proper and legitimatelosions. In other words, if | (the actual
attending physician involved with the care undetew) had been given the opportunity to
participate, both the true clinical facts of theeas well as the autopsy would have
completely exonerated me of any wrongdoing sineeREA is a multidisciplinary setting,
inclined to open and honest involvement and commhiss Again, the significance of this fact
alone bears enormous weight as part of the basissopetition.
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The converse question one/OPMC should also asisis“tvhat kind of RCA could it really

have been by NOT having had the attending physiormived?” The truth of the matter is that
OPMC should never have even known my name hadn a#ferded this participatory right at

the hospital level. Still, during their subsequienestigation, OPMC might not have recognized
that | was not included in this critical componehthe process, though it ought to have been
something sought by the investigators. Certaioly would agree that the actual doctor involved
with the patient care should have been includaderRoot Cause Analysis for a case of his that
eventually led to a State investigation and ultehatthe loss of his license. Therefore, by not
being involved, it calls into question the motivieloe hospital along with the accuracy of the
information in that report altogether which wasuastantial initial piece used by OPMC in

launching/justifying their investigation and subgenqt prosecution.

This lack of inclusion in what should have beereganerating event is also offered as one of
several pieces of evidence to be considered by OFPMI@s petition as to what | emphatically
contend was malicky a certain element within the department of Gio'Gt Crouse Hospital
intent on causing me harm ultimately at the Staellby both misleading and misusing the
Office of Professional Medical Conduct as a meartbeir ends. If this purposedfort on

Crouse Hospital's part to distaahd_misrepresenhe truth can be further supported and

corroborated with other pieces of evidence, thasklBPMC to please consider the burden of
proof having been met to establish that at leastoone level, my exclusion from the RCA and
the department choosing to misrepresent the fddtsaboriginal case to the MEC were not only
intentionalbut moreover, crucial in you (OPMC) ever beconimglved in the first place.
Remember that last sentence since we will be collvaag to it soon.

Because my National Practitioner Data Bank Recasd megatively impacted by what | knew to
be an unjustly imposed clinical sanction as a tesfuthese due process violations, | contested
the ruling within the hospital. It unfortunatelsicsed an even greater degree of animosity
between these same leaders in the department asglfmmpt the ensuing hearing within Crouse
Hospital to adjudicate these matters, | was fotoezbnfront them as each proceeded to provide
inconsistent, contradictory and clinically inacdergestimony (transcripts of which | continue to
maintain and you should have read) while cleariyaiestrating their indignation towards me for
them having to be there. Yet, all | was seekintpthis hearing was to have the erroneous
National Practitioner Data Bank report expungetat it. Ironically, as a result of this simple
pursuit to correct this most sacrosanct recoréifphysician, my NPDB profile would go on to

sustain damage far beyond imagination and all basgulirposed lies and deception.
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Can you at least see how, with the combinatiomeffbllowing: being an outsider; clinically

doing things a little differently because of whéteained; having become successful; having
posted an exceptional performance record; haviogdstip in that department meeting to discuss
quality concerns; and now having to confront farthtess and questionably competent men before
the hospital’s medical executive committee — it imiilgave gained their ire to the degree that they
would have a desire to see me out of their midisis is very important to understand and reflect
on when being asked to consider and thereaftemraffow all these cases used in my prosecution
illegitimately got to OPMC when the patients theimes never levied any complaint.

Truth Summary: There can be no denying the absolute fact thaisl not given a fair deal as to
how the hospital/department managed the reviewaifdriginal stillbirth case. They had been
gunning for such an opportunity to impugn me fansthing and saw the peer review avenue with
this case as their means to finally achieve iteifftush to judgment and subsequent lies to cover
over what they had done is clearly evident fromfélots. There should have never been any sort
of censure from within the hospital and therefoi@ gventual involvement with OPMC. The
fraudulent and dishonest actions of this hospitdl @epartment, therefore, completely illegitimize

my entire prosecution by OPMC, as will be manifesthvious as you read on.

QUESTION: Giventhe fact that | was conspicuously absent (in éxcluded) from any and all
involvement in the review and subsequent offioggdart to the State on this stillbirth case, not to
mention the availability of all the informationstemony, data from the MEC Hearing within the
hospital that proves that the entire disciplindfgré by those in my department was a sham and
that the information sent to OPMC was intentionalbyrupted, on top of my hospital file which
should have contained the revelatory documentlisein be presenting, in addition to the
material evidence proving the actual cause of dieatiiat baby, plus years of hospital records
indicating proficiency with the use of Obstetriéaiceps, is it BPMC's position that all of this
exculpatory/exonerating evidence is in fact metv material evidencebut rathethas been
previously availableand yet despite OPMC having both known and constbithese undeniable
facts, itwouldn’t have likely led to a different resultin my case? A result that turned out to be a
highly aggressive, dishonest and malicious prosacutf my medical license? Is this to be
believed? Becauseahy of this irrefutablematerial evidence_isnew, then it isindisputablethat

it would havelikely led to a different result —that beingno investigation, prosecution and/or
penalty whatsoever. | would seem implausible @R@MC didn’t have this information and

understanding. So, either the investigative proeess suspect unto itself or there was a deliberate
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effort to turn a blind eye to the truth of the neatbr there was a determined mission to simply
prosecute me with as much malice and dishonesissacy in order to literally destroy my
practice of medicine. It had to be at least onthefthree because none of the truth was ever
formally entertained. | wilprove that it was all three.

WALDMAN

It is also central to establish another mitigataxgherating piece of information here. During
my hearing within the hospital where | was seeltimgave my record expunged of the false
report, my defense expert for the stillbirth casesa physician named Richard Waldman,
M.D. What is important to consider about Dr. Wabdnis this. At that point in time, he was
not only the longstanding chairman of the depart&@b/Gyn at St. Joseph’s Hospital here
in Syracuse, he was also the District Presidenthi®icentral region of New York State for the
American Congress of Ob/Gyn (ACOG). ACOG is esaintthe governing body and

official voice for all of Obstetrics and Gynecologwrldwide. In other words, his testimony
carried great weight unto itself given his credaisti And it just so happened that Dr.
Waldman would go on to become the outright PresidEACOG a few years later. Despite

there being apverabundanceof rock solid material evidence and testimonyvitat |

sought at that hospital hearing, including detaghgisiologic drawings and diagrams that
undeniably established the truth of that stillhiitiwvas informed after the fact by a couple of
colleagues who sat on the MEC as part of that eanthey (the MEC), (upon deliberation

of the facts), were told by hospital counsel oreedoors were closed that although there had
been an agreement between all parties prior tewbat for there to be multiple options on the
table, (including expunging the NPDB report), namtes to the previous decision were
going to be made regardless of the evidence pregerthat was a long but very important

sentence that bears reading again.

Essentially, the hospital reneged on their wordcivhagain, should be yet another huge red
flag as to the (lack of) authenticity of anythinmgwing out of Crouse Hospital at this point in
history, particularly as it applies to me and mgqtice of medicine. In spite of this
miscarriage of justice, it is re-emphasized that\Waldman completely defended my entire
management of the case and acknowledged the pgitalconclusion of the unfortunate
outcome as well. OPMC should have had all of éiisnerating information including the
dishonest, conflicting and moreover, troublesonsérteny of the four doctors from the
department. Again, | have the transcripts if yaauld like to read them if you somehow

didn’t get them twelve years ago and majdrgotto ask for them.
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It is inconceivable that the blatancy of the deparit's dishonesty wasot overtly identified by
OPMC upon review odll records in this matter, since that is requiredrofnvestigation by your
agency. The question anyone should be askingwsama why did OPMC either miss this or
ignore this crucial information altogether? Wedrede investigating this stuff simply incompetent
themselves or was there another explanation sualpesdetermined agenda at hand? I'm sure
you, Mr. Servis, know. Incidentally, despite iviteg been a dozen years since this event and
memories might be faint, the two doctors who amarisie of the hospital’'s decision to essentially
stick it to me are Michael Duffy, M.D. the then Qima@an of the Department of Anesthesia with
whom | had collaborated on numerous cases oveyedwes. The other is Steven Montgomery,
M.D., the then Chairman of the Department of Rautjg] who | also collegially interacted with
over the years | was on staff at Crouse Hospifalese are two good men and doctors. Whether
they will still corroborate that information at $hpoint in time is really anyone’s guess. All okn
is that it is the truth. You can certainly quengin or any number of other potential sources in

order to confirm these facts, if necessary. Tharaey, incidentally, was Marguerite Massett.

Subsequent to this MEC hearing in Crouse Hospitahs compelled to file a complaint with the
Department of Health against the four doctors fuwithin my department who participated in both
the intentional harming of my record via a bogusral case review as well as instigating this
hospital event by blatantly lying while under oatixhibit B pertains to this grievance filed with
OPMC and is presented as three parts.

1. The actual complaint dated and sent to OPMC onefamtr 21, 2002.

2. Letter dated October 1, 2002, received from OPMKhawledging receipt of my complaint and
with the assignment of a case #.

3. Letter dated August 9, 2004 from my attorney to @Pkquiring about the status of that
complaint since it has never been taken beyondrifiatl response letter. In other words, it was
guashed (emphasis added)

4. September 15, 2010 letter received from the NevkBtate Office of Health Systems
Management in response to the then corresponddrazkdent to Governor Paterson about what
the Department of Health had done to me, seekinggssort of executive relief. This is a very
important document in that it establishes, (fromplen of another official State agency), the
rules of investigation, (from PHL 230), that OPMobligated to abide by — none of which they
can demonstrably prove theyer adhered to in my case — be it the phantom invaisig of the
four Crouse doctors that mysteriously was forgottethe vicious investigation and subsequent
prosecution/punishment of my medical license thetd the misfortune to be on the receiving

end of. In other words, following the rules wersegondary concern for OPMC.
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In full support ofExhibit B, the following excerpt from the Public Health LaRkIL Section

230 — (State board for professional medical conducproceedings)is submitted.

10. Professional misconduct proceedings shall sbosi

* (a) Investigation. (i) The board for professid medical conduct,
by the director of the office of professional mediconduct, may
investigate on its own any suspected professiomstanductand shall

investigate each complaint received regardless dié source.The

director of the office of professional medical cantishall cause a
preliminary review of every report made to the dépant pursuant to
section twenty-eight hundred three-e as added apteh eight hundred
sixty-six of the laws of nineteen hundred eighggtgns twenty-eight
hundred five-l and forty-four hundred five-b ofshthapter, and
section three hundred fifteen of the insurance tavdetermine if such
report reasonably appears to reflect physician gonaarranting

further investigation pursuant to this subparagraph

As you can see, this Statute formally establisimelsadfirms, without question, OPMC'’s
obligation to investigatell complaints received, regardless of source. Yéiastbeen more
than twelve years since filing that complaint aedeiving a response with an actual case #
assigned with nothing more having ever been déwal this is after my own attorney
formally wrote them asking why they hadn’t respathdd@ his should be obvious to everyone

as being just a bit suspicious and devious.

| submit this important issue and these substawtbgeiments to consider here because of
chronology but will refer to them below when wrgimbout my history with OPMC.
Nonetheless, though written at a time when | wilsvsty raw with and from all of this, the
complaint itself Exhibit B1) which was against those within my hospital daparit

provides a compelling and more importantly, conterapeous account of the events leading

up to and through the hospital MEC hearing whereVialdman testified.

Why is Dr. Waldman'’s testimony so important andeakto be considered as one of the many
parts of this petition? It is because this oneipaar case that he was involved in as my
expert was the primary case that launched the figat®n within OPMC and served as the

catalyst for other forceps cases to be surrepsitjosent from withirthe department at Crouse
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that proved cumulative to the eventual list of gegrby the Department of Health, even
though the patients and their babies were hap@jthyeand still members of the practice. It
is re-emphasizedhere thagll additional cases that would eventually be usquhasof my

prosecution would be sent from withime institution as part of a concerted effortrtfict

harm upon my license and career and not the resahything untoward with their medical
care or any patient complaint. This latter pognévidenced by the fact that each of patients,
whose forceps cases were being used against rakidiimg the woman who lost her baby),
went so far as to testify on my behalf at the orddhearing. Isn’t this a bit unusual to have
the patients themselves (whose cases are suppaseplgstion) testifying for the doctor

being prosecuted who rendered the care in thogs2as

The point being in all of this is this. When OPM®@estigated my use of forceps involving
an adverse Obstetrical outcome where they werelynanencidental component of the
delivery and not the cause, it is my contention Bra Waldman'’s testimony from that MEC
hearing should have bogcensiderably more exculpatory weight towards the investigation
committee’s decision to proceed with a prosecudiot eventual hearing. You see, not only
did Waldman substantiate the physiologic explamafitw the outcome, he also affirmed that |
was within the Standard of Care for having impletedrihe use of forceps in this case as
well. This is very, very important because the&vwould eventually have to find a new
angle to prosecute me once they knew they couldi®tthe outcome as a means to their end.

Exhibit C is a copy of a response memo during the heariaggbf this matter where OPMC
acknowledgeshe fact that Dr. Waldman was my expert for thagpital level proceeding. It

is also interesting to note in the first respomsthis exhibit, OPMC affirming that there was
no way | would ever be able to face my accuseggaat of defending myself, since the
complaints behind my prosecution would remain wridsed. This is how it works outside of
a legitimate legal proceeding. Most importantijatthis document is essentially saying is
that OPMC knew about testimony from a heavyweighhe field with local expertise that
was exonerating for my position in the matter. hhatural question would then be this. What
did OPMC consider over and against Dr. Waldmam®agnce-proving testimony and all

that contradictorily went on in that MEC Hearin@tlpushed their investigation into that first
case all the way to an actual State level Heawngch was a prosecutorial decision based on
my alleged misuse of Obstetrical forceps? Thedsglevel of adjudication within the DOH

no less. What did they have otherwise to offsehgesounding support for my position?
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With the scientific evidence in the stillbirth casefutable as to the outcome being from a rare
umbilical cord event and no other patient or babthe other cases (secretly sent to them) harmed at
all, what did OPMC possess as far as material lcasigary to Dr. Waldman'’s testimony that matters
escalated as they did? Or was it that Dr. Waldsiartulpatory testimony was simply ignored as a
factor to consider in order to “justify” launchirgfull-scale investigation/prosecution, which OPMC
is technically not allowed to do? That being, igng exculpatory evidence. Remember that. Could
it be that OPMC was under the false impressiohiatgoint in time that | had violated an imposed
hospital restriction and thus needed to be prosddarr that? Was there something mysterious about
these cases that even | didn’t know about beindptiaed certified doctor who delivered the care? It

had to be something. And | hane doubt as to what it was — particularly the primary s@urc

Truth Summary: There can be no argument that the Testimony dfid&d Waldman, M.D.,

combined with the facts and other testimony froat 2002 MEC Hearing ought to have stopped this
entire matter in its tracks and would have (rigigjunever gotten to OPMC. Further, there is good
reason to suggest that OPMC either ignored cepiitinent evidence that vindicated my management
of that stillbirth case or did such a cursory revig the information available to them that theysgsad
these critical facts — to the detriment of my hfed career. Upon reading the D&O, it is abundantly
clear that the most damning conclusion reachedhéyearing Panel, which consequently had the
greatest bearing on the imposed penalty, was tief bgat | had blatantly chosen to violate a htespi
sanction when in fact, this was the furthest tHnogn the truth and something OPMC should have
known as well, had they received a complete copyyttaff file. Again, this will be discussed in

more compelling detail below.

QUESTION: Giventhe fact that | specifically wrote a formal conmiptato OPMC spelling out in great
detail the malevolent practices of four memberthefDepartment of Ob/Gyn who abused their
administrative positions and institutional poweponder to impose an unjustified punishment upon my
practice, in addition to all of the bogus testimdrom them at the MEC Hearing that ensued from
those illegitimate actions, on top of the fact tB&@MC also knew of exculpatory testimony from an
official of ACOG, is it BPMC'’s position that all dhis exculpatory/exonerating evidence is in faut n
new material evidencebut rathehas been previously availablend yet despite OPMC having both
known and considered these undeniable faciguidn’t have likely led to a different resultin my
case as far as taking it from an investigatiortrelway to the highest level of prosecution? Bseaf
any of this irrefutablematerial evidence_imew, then it isindisputablethat itwould havelikely led

to a different result —that beingno investigation, prosecution and/or penalty whatsoe\And,

again, you know this to be true, Mr. Servis.
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Aubry
So, if OPMC saw fit to ignore all that was exculpgtinvolving that incident case only to

then aggressively pursue a prosecution, what wooldid be the reason? Enter the late
Richard Aubry, M.D. ltis no secret to OPMC thétalve maintained for some time that a
certain individual from within the department of [Glyn at Crouse Hospital was purposefully
manipulating the process at the State level bygusis credentials in a disreputable manner
through various written (and anonymous to me) camps in order to influence those from
within the Department of Health to pursue what theye (initially ONLY) led to believe was
a legitimate prosecution. | can fully understaogvhhis could happen, yet it absolutely does
not make it acceptable or excusable, especiaky #ie point when OPME&new it was
completely illegitimate. This man not only sat@tbe hospital's Obstetrical Quality
Assurance Committee (Ob QA) whereby he could rgaddnipulate many components of
peer review, he also showed himself to be someeineus, (on more than one occasion), to

intentionally corrupt information being sent to the Department of Hewlitn the aim of

causing harm to another physician. In other wanddhad a lot of power and influence and a
will to use them both — especially in an injurionanner. So when you have an individual,

such as Aubry, with four decades worth of credén{an paper) fomenting this matter via an
agency who is known for its prosecutorial powes, éasy to see how matters could escalate

as they did with OPMC (very loosely) believing tiiay were pursuing a legitimate cause.

| know Richard Aubry was the one who disseminated alfrédnedulent complaint letters
about me to OPMC even though | have never beewadldo see what OPMC then used to
tear down my life. Tgrove that this man had an inclination for propagatiogepted
information, | submi€xhibits D, E1, E2andF which are derived from the Root Cause
Analysis that was held within Crouse Hospital fog patient labeled “Patient D” in my 2007
OPMC prosecution. Without going into too many idat details, here is a woman who was
beyond morbidly obese weighing in at around 500lbssummary, we (at the practice)
admittedly misdiagnosed her later stage pregnaraigilynas a result of unforeseen
limitations in our highly qualified ($100+K) officeltrasound equipment given her obesity.

Importantly, the ultimate outcome was favorablehvethealthy mom and baby.
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However, when examining that case and how it playgdeveryone at the RCA was able to
understand completely how any practitioner coulehaeen equally led to a misdiagnosis
given the combination of her weight and other ualifactors. Even the hospital’'s own
urgent care got it wrong when she presented to fréonto presenting to me. It was a very
unique and odd case with significant teaching paienAdditionally, several papers from the
literature were produced by the librarian in atiemek at the RCA to further support the fact
that morbid obesity had been causing similar prokleationwide in regards to radiological
equipment incapabilities and failures. In the ealdparties agreed that there was no
negligence or breach of the standard of care galledhe contemporaneous information
known at the time, with the clinical adjustmentrigea referral out for ultrasound of all
patients over 300 pounds. Thus, as this was @il out, an executive secretary was taking
notes on an overhead with all the information thas openly discussed and affirmed as being

the conclusion of the committee.

However, when | received a requested copy of th& R€port, what was written down as
having been determined and discussed from the ngeetas a complete adulteration of those
events. Sekxhibit D. In fact, there were some commentaries (partiuthose pertaining

to transvaginal ultrasound) that were downrightainerting and creepy not to mention
completely unnecessary, irrelevant and wholly ufegsional. After | read it, | immediately
contacted the medical staff office with my objentio this report, seeking to know how such
an alteration of the facts could happen. | askbd did the final writing of the report and was

told it was, amongst others, the Ob QA committeeother words, Richard Aubry.

Having thought | dodged what | knew was an inteng@tet, | had a hand in formally
restoring the report to contain what was discusseticoncluded the day of the RCA. See
Exhibit E1. You need not examine the two of thdaxlfibits D andE1) too closely other
than to recognize the following. One is that thera stark difference in the actual clinical
content between them and the organization ther®etond, the tenor and content of some of
the writing along with the overall lack of professalism in the adulterated version is
troubling when considering it an official documdmat would ultimately be sent to the State.
And third, there is no question that the adultetatersion is written to benfavorablefor the
physician involved — that being me. It's subtle iv's there. This was ally intent by

Richard Aubry. Exhibit E2 is the NYPORTS Report that was generated frontdineected
RCA report and thus is essentially a mirroEshibit E1.
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This final report was then (supposedly) sent toStege as the formal analysis of the matter
from within the institution. SeExhibit F which is the series of emails between myself and
Crouse Hospital’'s Medical Staff Offigdfirming this matter of the adulterated RCA Report.
Because of the reverse order of how emails ardagieg, the reader must start on the last
page of the document and work upwards. | have dalehe individual emails in order to be
able to follow them easier. Note the name of tleedn the final email that represented the
NYPORTS Report sent to the State. It is the sasiexhibit E2 which has never been

renamed since being received.

At this moment in time, one would think that onbe State received this NYPORTS Report
and examined it, given the overall favorable oute@nd the detailed description of the
events in the report, that the matter should haanlzoncluded at this point. In fact, as we
all know, it wasnot. Instead, it became another case added to thadglicompiled list of

cases set to be used by OPMC at the 2007 Hearaigsagny license.

If the official State report of the case by a ndificiplinary team of medical personnel

determined there to b® negligenceno breachin the standard of care, no issue whatsoever

warranting anything more than what was suggesheah, how did it suddenly become a matter
worthy of prosecution at the highest level of trepBrtment of Health? Well, wanting to add
to the list of corrupted cases he was alreadytabbeomulgate against me with OPMC,
Richard Aubry wasinableto achieve his intended objective with this ongipalar case via
his polluted RCA Report as he successfully did i stillbirth case some years earlier that
started this whole thing. Remember, his previaessss of debasing the information sent to
the DOH was because he was able to hold that alif@@A without me and thus control all
the information as the chairman of the Ob QA cortegitas opposed to the one represented
by Exhibits D, E and F. Therefore, he resorted to Plan B when his ingtiat was upended

by me having caught him in the act. Since Aubspaat on what's known as IPRO
(Independent Peer Review Organization) that hagteh&in many if not most hospitals or
communities, he used this avenue instead to presemtrupted report of this obese woman’s
case to OPMC which served as their basis of prémecaver and against the conclusions
reached after a formal analysis by several otheflepsional minds. | know this to be true
because | saw State’s Attorney Timothy Mahar h@dis counterfeit report in his hand
during cross examination on this case with thebloigl letterdPRO right across the top of

the page. | knew immediately that it was Aubryiidydwork.
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Now again, ask yourself whether there was maligelired with such an endeavor on Dr.
Aubry’s behalf. Both his manipulation of the infieation in the RCA report and then his
sidestepping the legitimate process by sendingrapgted IPRO Report to the State provide

that_additional evidend® support my earlier contention of a purposediatehtional

misrepresentation and/or omission of the true fagtthis man from the very beginning with
all the cases that he would not only secretly ser@RWMC but would also be used in my
prosecution and eventual destruction as a physidime of it was ever legitimatéone.

In order to fully understand the force and dynabebind Aubry’s unbecoming motives, it is
essential to provide some information that provigiesater clarity of the man’s character.
Though never truly becoming anything more thanadistolleagues, | was able to learn a
great deal about Dr. Aubry, including what lurkedide as far as honesty, integrity and what
he was capable of ruthlessly doing with his authtivie position. Understanding Richard
Aubry starts with the fact that way back in the @86n Central New York, he essentially
declared himself the high risk Obstetrician for #iea. He had no formal training and his
clinical record since then rgplete with questionable cases of his own. Over thes/dsr
ascended to hold a tremendous amount of authotibynaboth the department as well as the
region given the stronghold the high risk Obststdwision (The Regional Perinatal Center)
has overll other doctors practicing Obstetrics. And he wa# wato his 70’'s when he

decided to harm me.

Though there is plenty of room for criticism (ange a formal complaint to OPMC)
concerning both this man as well as the High RibkDvision of Upstate’s Ob/Gyn
department, (The Perinatal Center, aka, PNC),nipoitant thing to comprehend about

Aubry was his massive (améthologic) ego. This is not some attempt to defenselessly
attack the poor man now that he is no longer alivmay not like what he did to me one bit to
the extent of having been very outspoken aboumdeshis behavior was purely sinister, but |
still respected the man as a human being — diffecsiit was. No, rather than pointlessly
slight Dr. Aubry, this is an important piece ofonination that bears considerable weight as to
his sense of self and how it played out in how &éaltdwith others, especially professionally.
Understanding Richard Aubry at this level speagseat deal to motive as to the why and

how this man could do what he did to me. This &hbe clear to the reader as well.
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Incidentally, it bears mentioning that Dr. Waldm&tdrge Ob/Gyn group practice at St. Joseph’s
Hospital knows of the ineptitude and relative ingatence of the Perinatal Center and therefore
never consults them for their patients despite@Mnssion representing itself as the Region’s High
Risk Obstetrical Center. Instead, his group hagéars brought in a high risk Obstetrician all the
way from Rochester every couple of weeks to atteriieir patients. This Central New York
Chapter Representative and eventual President @@Gimself understood the perils of trusting

the Regional Perinatal Center to care for his gopgatients. Very telling wouldn’t you say?

In order to further establish this point about Adbpersonal (lack of) integrity and hyper-inflated
sense of self, two examples will be offered. Fsgestimony from Dr. Omar Rashid. Dr. Rashid
was one of the two doctors | joined when first cognio Syracuse. He was a local icon in the field
of Obstetrics and Gynecology and a true gentlemn@rsaholar who, oddly enough, was extremely
talented in the use of Obstetrical forceps. Hifiprency in and application of this dying art in
medicine was an uncanny thing that Dr. Rashid dratllin common. He is a very special man
with whom | have remained close over the yearsorlpining his practice, | learned a bit about
the local players, including Aubry. | was warndmbat him and advised that he was politically
aggressive and not to be trusted. Dr. Rashidtibldnme, at some point, something extremely
unusual (and obviously very revealing) about Ridhanbry. Apparently, Dr. Aubry has always
had a hatred for any physician who is skilled ia tise of Obstetrical forcepgspecially the

advanced formg, because he was never able to do them himgefiact, during that initial six

months after all of this trouble started for méha hospital at the hands of Aubry, Dr. Rashid even
advised me one day to never again put on the meaéicard that a midforceps procedure was done
because he, (Aubry), would find out about it ankenaven more trouble for me. | was like,
“seriously?!” Rashid’s classic answer with his igfal accent, “Absolutely.” All of this

information about Aubry is extremely important emrember for later in this document.

After hearing such a thing, | thought this to b@@st preposterous statement but Omar went to
clarify. It turns out that Rashid has had his awn-in’s with Aubry over the years where he too
was specifically targeted because of his abilitvéh this legitimate tool for the Obstetrician. In
fact, sometime during the 1980’s, Dr. Rashid hadefend himself against a Department of Health
investigation that was incited by Aubry. He wateab find out who had done this to him since at
that time, the anonymity statutes were not as gtemthey are today. So clearly, Aubry not only
had a proclivity towards using the Department oéltteas his weapon against other doctors he
didn’t like, but that he had been doing it for dées, no less. An addiction he was apparently

never able to quit.
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In order to validate this seemingly ridiculous piahat Aubry had it in for doctors who were
skilled in advanced forceps, | subriithibit G which is in three parts. The firsgQ) is the

six month review, (written by Aubry), of my Obsietl cases during the time following the
stillbirth case where my hospital privileges haérbsanctioned. Before examining this
document, remember that this was the time frameavheas required to consult the faculty
attending with any Obstetrical case where an operétchnique was felt to be indicated
before they would agree to proctor me. In other wor@spite being arguably the most
experienced physician in the department in thia afeObstetrics, there wa® way | was

ever going to be performing an operative delivargirt that six months without the approval

and oversight of my fellow attending on the unit.

Indeed, in two such cases, Aubry himself was theevaino not only approved the indication
for operative delivery but observed them beingqrened as well and without incident. Yet,
in his report, you can get a glimpse into the m@he first sentence alone shows just how
superficial his clinical explanation of things tgplly were, (see the corrupted RCA Report —
Exhibit D) particularly with how he disapprovingly describgtat they all knew to be a rare
umbilical cord phenomenon leading to that sad auteoNote next how he provides a list of
problems with threenidforceps deliveries falling under the “serious” label fotiyeg to
mention that every delivery had to be approvedieydepartment’s own faculty and all went
without a single complication. But yet, they wéserious” problems nonetheless in the eyes
of Aubry. Understand, midforceps deliveries ar@dwancedform of forceps that few
Obstetricians perform and just what Dr. Rashid teagaled to me that Aubry hated.
Interesting howonly the midforceps rose to this supposed level ofafioh. Keep a note of
this as you read on. And if these deliveries vgereh a “serious” problem, then what say him

about his peers who concurred with their use im@d¢hose cases? What a charade.

So, what was the net result of this attempt by Aubrfurther trip me up within the institution
by writing this disparaging report? It sure di@seas though it was going to be a problem
for me after having been sanctioned on those vergeglures. The answer? Not one thing
negative came of this latest (and feeble) atterpptudory to stir up trouble — much to his
chagrin. In fact, | was giveall of my operative vaginal delivery privileges bagithout any
restriction immediately after this report. Whytl&t? How could this possibly be given the
gravity of his report following a harsh six moniimitation concerning these very clinical

matters? Why? Because everyone in the hospitdiyding administration, knew that they
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had wrongfully punished me. That’s why. Theraasother explanation for this glaring
disparity between Aubry’s rhetoric in that repantlahe actuality of what oppositely
happened as a result. This is yet one more pieercolpatory evidence regarding that
stillbirth case and what was subsequently unjudtiye. | know OPMC had this document
but did they ever seek to understand the “why'&edsabove? Apparently not. But why?
That should be the most pressing of all the “whyser this document. I'll tell you why.
Because when the fix is in, there is no entertgiwihthe truth. That's why. And we shall see
plenty more evidence of that.

The second part of this exhib®R2) are copies from the 2002 MEC Hearing transcriqtnf
Aubry. It is important to understand that the ME€aring occurred about a year aftes
stillbirth case and six months aftde above review and return of all my privilegesduse,
remember, | was seeking to have the NPDB repomirey@d. Despite all scientific data, an
official autopsy report, clear physiologic breakadoef the case, and his other three
colleagues now truthfully testifying to the facathihe forcepsvere notthe cause of death,
Richard Aubry still insisted point blank, (when adlkby a member of the Executive
Committee), that the forceps caused the death®btdby. My jaw dropped as he arrogantly
sat there so intent on further establishing higerotharacter. I'm sorry but this is just the
truth. As you can see from the transcript, | cattlthterject quickly enough. When | then
asked him to explain how this was possible, herefféhe most disingenuous load of
nonsense that was cloaked in “smart-sounding”adinanguage that only an Obstetrician
would know was phony. Yet, when really steppingkband analyzing the drivel that
repeatedly emanated from this man, | am not sotbatéhe just wasn’t simply an ignoramus
with absolutely no insight into his own lack ofeliigence. That description may sound
harsh, but honestly, from all that | have seen fthim man, | really don’t think it too far
fetched. “Pulsopressure”?!? — which appears os¢lcend page of the exhibit, (page 193,
line 11 of the transcript). | couldn’t believe ragrs with such a word, especially being used
in this context. In fact, no such word exists.efiéghis something called “Pulse Pressure”
which is the difference between the systolic araidilic blood pressure values in mmHg.
But no, “pulsopressure” anywhere | was able to,fexen google, which | queried in the
event | may have missed something in my trainihgnce again ask my ACOG colleagues to
read this exhibit carefully. As you can see, thenariting/commentary on the transcript from

years ago after | reviewed such counterfeit testiyno
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It is way beyond the scope of this petition toigéb the specifics of just how ridiculous his
testimony was in the context of what is happenimat@mically (as well as physiologically)
with a forceps delivery and how such informatiomgloito be correlated with the particulars
of that stillbirth case. But in order to addredsatvmay be an honest curiosity by the
unfamiliar reader as well as make it clear to espeythat | will in no way shy away froemy
detail inany of this experience, | offer the following briefcification as a measure of
remaining completely transparent. So, to that @red,know that it iSMPOSSIBLE for a
clinical scenario involving a tight nuchal cord (@d@round the neck) to ever actually have the
cord be alongside the face when the baby is wayhdowhe birth canal such that forceps
could ever be in direct contact with it, nevertlssleompress it. That is first fact to point out,
yet Aubry would have you believe otherwise. Secdhe forceps were not “engaged” for
more than a few minutes — total. This means, e not closed such that any pressure on
anything they were in contact with would/could berted for more than a few minutes. The
bulk of the time the forceps were being used wasoperly position them in order to be able
to then safely “engage” them. This is customarth&r use and Aubry knew this — or at least
he should have as the self-anointed high risk @fsaéguru for Central New York. And
lastly but absolutely notéastly”, in order to have “cardiac arrest” as he ridicslgiclaimed
was the cause of death, there would have to bedro#fbsence of a heart beat, as well as
consequences of no movement of blood within the/baibe., major signs of oxygen
deprivation. Well, as the record showed, the fpsoeere only used to bring the baby to a
crowning position and then removed, whereaftemtioen pushed the baby out on her own
within the next two contractions. AFTER the forsdad been removed, there was not only a
documented (and normal) heart beat ndkédHE RECORD , but the pH was unaffected

until several minutes AFTER deliver as well. Thase for the sudden and catastrophic fall
in the pH is because of the real cause of deathtatdvas due to a rare and massive loss of
blood into the baby’s placenta in the few minutgergo delivery andafter the forceps had
been removed. (See the clinical documents ontinéutther reference and total clarification
of this rare phenomenon.) The autopsy, againmnadd all of these truths. Thigsoves

Aubry as either a liar or an utter incompetentiold this to be true of the man for both
contentions. And one can only imagine, given Wieatevealed of his motives by way of his
perjurious testimony in this hearing, what the digyging letters to OPMC must have looked
like.
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Certainly, those in the room listening to this diz from Aubry were more interested in
going through the motions than seriously askingndelves why there was such inconsistent
testimony from four doctors who were not only teadersin the department, but, at one
point, all seemed to agree on the cause of ddahl@d to the initial suspension of
privileges) and now were changing their story. Avelalso know by now that regardless of
the effort put forth by me to simply have them ertiee NPDB report, they did nothing at the
behest of the hospital’s attorney so as to avowligato explain to the State why they were
now making this change. This propensity to evam®antability on part of this hospital is

important to remember as you read on, as it iobatof many examples that will be detailed.

The third example proving how it was my ability wedvanced forceps that Aubry despised
was evidenced in OPMC'’s Determination and Ordenf&907. Exhibit G3 are pages 63
and 64 form this ruling where my license was consety limited to perform both High and
Mid forceps deliveries — agaiagdvanced forms What makes this important to point out is
this. First of all, | was being prosecuted foegkdly violating the standard of care as it
applied to thendicationsfor operativevaginal delivery— in other wordsall forceps and not
just the advanced forms. Nowhere in the ACOG stethdr even in the charges against me
are the various types of forceps separated oudiperg to “indications” in the use of these
operative techniques. Thus the standard for inelicase applies tALL forms of forceps as

well as vacuum.

The State never once delineated the issue eitHzziag one where | had breached the
standard of care for specifically mid-forceps Vvattof low and outlet forceps — the two other
and highly more common forms. It is important tmw that during the investigation phase, |
was told by Prosecutor Mahar that the State wasdrsgall of my forceps privileges and not
just the advanced forms. Just look at the angtBeprosecution to begin with (which will be
discussed in much greater detail below) by themgyaiter the “indicated use” and nothing
else. Now, please read this next sentence cardfetiause it furthers this bizarre notion that
Aubry hated others who could do advanced forcepsades. If | was so “allegedly”
braggadocios and pompous with my use of Obstetioceéps (as the Hearing Committee
shamefully claimed in the Determination) to theeextthat | used them without proper
medical indication on multiple occasions just thdw off”, then with over 80 cases
throughout my career, are you telling me that thksse cases used against me by the State

were the only ones they could come up with to fustisix year prosecution of my license
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and career on this subject matter of “indicateduséo ahead, please read that again because
it speaks volumes. If | was truly guilty of suchaseless accusation; if | truly had a practice
pattern of showing off and thereby disrespectedatiteal standards for implementation, then
there ought to have been plenty of other casekidimg low and outlet forceps as well, to
illustrate this claim. Since OPMC is in the bussmef piling on as many charges as possible,
and with full access to all of my hospital casks, absence @&ny low or outlet forceps cases
is a glaring omission in these matters and agaigalss volumes to what | am illustrating here
about this advanced forceps jealousy thing withrubf this was not a matter of attacking
advanced forceps but just to get me in troublergyraeans with operative delivery issues,
then there must have been plenty of other caség¥iea Aubry could have drummed up to
send to the Department of Health. But no, the cales Aubry used as part of his agenda
when secretly writing the complaint letters wergatted forceps cases.

Then on top of it all, for OPMC to actually limit mydense for advanced forceps deliveries
in the Determination and Order after they indicagady on that they were seeking @llmy
forceps in addition to their prosecutorial staneag that | violated the Standard of Care as it
applies to the application of forceps (in geneisao bewildering that there had to be a
specific agenda behind it. Yep, Aubry. If he wasapable of doing them, then no one was
going to be allowed to do them in his midst. Can ymagine such a distorted moral fiber?
What this als@roves without question, is that Aubry had an incrediéheount of direct
influence on my entire prosecution to be able tcesuch a highly specific verdict. There is
absolutely no way of denying this. So, after neark years of OPMC indicting my use of
forceps at huge expense to taxpayers, in the bay gssentially endorsed my uwdehem by
giving me back the types that comprise arguably?®@f all forceps cases, but limiting those

types that Aubry had an agenda against. This ikogfical and again, a total sham.

This contradiction should be that obvious to evagyoBut what about high forceps that | had
my license limited for as well, you ask? Wellsthrings me to my second point, which will
be addressed in greater and necessary detail mehew discussing my history with OPMC.
This high forceps limitation stands as irrefutaéedence that, (as a bare minimum), OPMC
had failed to properly provide the necessary exgeatysis | had been asking of them from
the very beginning. In other words, OPMC imposgeaalty on a subject matter they had no
clue on what they were standing in authority ovéou see, high forceps were a form of use

that had already been abandoned/outlaB¥dACOG for several decades prior to this case
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and wereneveran issue in any of these matters. For OPMC to ewduade high forceps in
the limitation is testimonial to the relative igaoce of those deciding this matter not to
mention consistent with Aubry’s fervent agenda aglaadvanced forceps and more
importantly, the means to get any sort of limitatan my license for reasons that will be

abundantly clear as you read on.

The point in all of this is that Aubry had a histaf (strange and pathologic) professional
jealousy towards any doctor who was either ablgetform advanced forceps deliveries or
simply a better doctor than he was. And by wakisfpower and authority, this sad excuse
for a professional has proven time and again tortgeto wield it in a harmful manner, namely
through the use of corrupted peer review at theiteldevel and then hiding behind the
anonymity provisions contained in the law as hkzetl OPMC to do his dirty work at the
State level. These are the actions of a coward RBshid is retired and living in Florida

now. However, | am certain that he could and meeeowould readily corroborate the
information pertaining to his experiences with Ayias well as this forceps nonsense. His
number is (315) 708-2653.

The second offering as to the character of this manetter written by an old patient of mine
to Crouse Hospital where she contrasts and compargsevious delivery experience at
Crouse via Aubry’s Perinatal Center, with her nresent one that was with me. Please see
Exhibit H. This letter is very revealing on a number o€lev For one, it provides a first
hand experience of just how clinically inept theiRatal Center really is. [Like previously
mentioned, a lengthy letter about the devastatang ceceived by many patients through that
division could easily be written.] Second, hetdetlescribes a doctor who is so arrogant and
full of himself (Aubry, of course) that just because, at some point in time past, was asked
to write the Forward (that’s all it was — the Fordjefor that particular year’s update of a

famous book for expecting mothers, he is now orfeffer” his autograph “free” of charge?

Stop and reflect on this for a few seconds andasgytdon’t discount this written account by
the patient. Offering to sign the book for freerevaot words in jest but serious as to what he
thought of himself. Did he really believe thatusiting the overly flattering Forward to this
book that he could therefore justify “charging” fus autograph? Think about that again and
ask yourself what type of personality does sudhirag? This is Richard Aubry and the man
was pathologic with a very diseased mind and hddid.actions and character were clearly
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off base as experienced by this very educatedmatfeurthermore, | had another patient tell
me similarly that as Aubry was walking by her h¢slpbed one day, he noticed this same
book on her night stand and, without even havingfamiliarity with the woman, offered to
autograph it for her. When you combine his “selbiating” as “top” high risk doctor in the
area, his complete lack of formal training, a skgtpersonal clinical history, an ego the size
of Texas, arrogance beyond measure, decades wdrdneendous institutional power and
authority and friends in influential positions, ¢inding the Department of Health), Richard
Aubry was a very dangerous man to anyone who dtwag@set him. Well, | upset him by
calling him out on his lies and look what happeteethe while simultaneously using OPMC

to do his unscrupulous work as he spinelessly Bhdrid his desk.

The third very important notable about this lettethe following. It is clearly a favorable
letter for me and my conscientious practice of mi@éi both within the institution and from

an educated patient’s perspective. Given thaag aformal letter to the hospital
administration, it should have made its way intomogpital staff file. Since OPMC has
gueried this file countless times, the two quedtitirat beg to be asked are these. First, has
this letter even been in my file upon receiving A8 just stated, it ought to be and stands as a
pretty darn good testimony of what | have alreadylfy established as far as my clinical
competency. In fact, | was very humbled by suctting. If this letter was not contained
within my file, then this would therefore be a sfgrant omission. The second question is
predicated on the assumption that OPM& see this letter in my file. Question: “What kind
of assuaging effect did this letter have (if ang)tlbe decision to proceed to a prosecution
against my license beyond this date, namely thd reoent round this past May of 2014?” Is
not the doctor described in that letter someonesthege should feel pleased to have caring for
the citizens of New York? Didn’t anyone at the D@hdl it curious that the doctor named in
the letter as being offensive was the same doatiing all the disparaging letters about me,
thus fomenting all of my troubles with OPMC? tasfthese points in an effort to further
impact what | seek from you through this vactuitpet. More on this below under the
OPMC History section.
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Yet another example of how this man was determinedtse me harm is the following.
After the above obese patient, (Patient D from OP\Losecution), delivered her healthy
baby and was recovering on the postpartum unihyda Aubry specifically came into her
room on a mission. Without any prior acquaintanidé the woman, he instructed her that
she ought to sue me. | know this because shearteltlerself. This patient and | had known
each other for years and she understood what hagdpeter case and had no intention of
doing so. In fact, she was put off by such amacfAubry’s part which is why she disclosed
this to me. Now | would encourage you to call fhagient as well to validate these events,
however, she is no longer living, having succumtoetthe morbid stress her obesity imposed

upon her system. She was a neat lady, a lovinhenaind very popular in the office.

| realize that | am writing the very State agerttyttRichard Aubry is being described as
having, what seems to be, carte blanche accessoraér to cause other doctors trouble. If
there is some internal relationship Aubry shared émabled him to use OPMC as a weapon,
then this isso wrongand | am demanding for it to stop having a corgthbearing on my life
and career. Actually, | recant using the word fif'that last sentence, because it should be
patently obvious that there is/was indeed an iatlerannection somewhere, and you know it,
Mr. Servis. Yet, regardless of the specifics asaw and by whom he carried out his actions,
you have to agree that Richard Aubry was a velyémtial man in the filthy, State sponsored

process of how | went from the department’s toggearer to unemployable and insolvent.

By New York State Law, Dr. Aubry committed miscowetihimself by what he did to me.

The law specifically forbids any reporting of casesomplaints to be done with malice. |
have provided ample proof with this petition foeté to be absolutely no doubt that Richard
Aubry, M.D. acted with malice towards my medicaklse through abuse of his departmental
position. The only thing | don’t have are the attetters he wrote, nor do | ever wish to see
them. I've had enough of this creep’s wickednésesady burned into my brain. In order to
establish the certainty of Aubry’s violation in teges of the State, consider the following
three entries from the NY Public Health Law peritagnto the issue of malice so as to

illustrate how serious an infraction acting withlica is:
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PHL Section 230

9 Notwithstanding any other provision of law, no nember of a
committee on professional conduct nor an employed the board shall be
liable in damages to any person for any action takeor recommendation
made by him within the scope of his function as a ember of such
committee or employee provided that (a) such membeanr employee has
taken action or made recommendations within the s@® of his function
and without malice, and (b) in the reasonable belief after reasonable
investigation that the act or recommendation was waanted, based upon

the facts disclosed.

11 Reporting of professional misconduct:
(b) Any person, organization, institution, insuran@ company,
osteopathic or medical society who reports or prodes information to

the board in good faith, and withoutmalice shall not be subject to an

action for civil damages orother relief as the result of such report

16. Liability. Notwithstanding any other provision of law, persons who
assist the department as consultants, expert witn&ss or monitors in
the investigation or prosecution of alleged profegsnal misconduct,
licensure matters, restoration proceedings, probatin, or criminal
prosecutions for unauthorized practice, shall not b liable for damages
in any civil action or proceeding as a result of sth assistance, except

upon proof of actualmalice The attorney general shall defend such

persons in any such action or proceeding, in accoathice with section

seventeen of the public officers law.

When measuring Aubry’s decision to abuse his p@meract with malice towards my license
and career against what the State of New York densiprofessional misconduct, he was
without question in violation of the following twaiatutes.

New York State Education 8§ 6530 Definitions of Prassional Misconduct
13. A willful violation by a licensee of subdivisia eleven of section

two hundred thirty of the public health law; (this subdivision is #11 immediately above)

21. Willfully making or filing a false report, or failing to file a

report required by law or by the department of heath or the education
department, or willfully impeding or obstructing such filing, or

inducing another person to do so;
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Not only did Aubry do what he did witimalice, it was alsqot donein good faith. Both of
these criteria have been met in regards to whatyAdiol to my license. The significance that
these truths bring to this petition cannot be aatesl.

So again, thirteen-plus years worth of travailsevessentiallyotally fabricated by agents of

Crouse Hospital acting in an unprofessional andamals manner. Aubry’s abusive rulership
as chairman of the Ob QA committee by controlling peer review process along with
attempted manipulation and alteration of the fatthe one Root Cause Analysis that had to
be corrected are definitive proofs of these ané@rmslich reprehensible activities by
representatives of Crouse Hospital with reportiog/gr to the State.

In even further support of the fact that Aubry adalikis power as Chairman of Ob QA both
within Crouse Hospital anibdeyond | submitExhibit I which is a card | received from
another Ob/Gyn in the regionn 2010, after losing a multimillion dollar practiclue to this
mess, | sought other job opportunities in local oamities. The card | received in response
from this one doctor working out of a neighborirggronunity hospital spoke to what he both
knew of what happened to me and moreover, the rakepditical climate stemming from
The Perinatal Center’s (Aubry’s) oversight of hvgnohospital’s Ob department. The card is
hard to read because of copying but this is whethtes:

April 1, 2010

Dear Dr. Caputo,

| have received your CV and want to forward it to arecruiter we know who specialize placing physicias
who may have issues. The hospital pays all fees.

(name of recruiter is intentionally blocked out)

Good luck on your search. | wish | could recommengblocked out name of his hospitélit it is a snake pit

that is held hostage to QA from Crouse.

| have followed your blog. Best of luck to you angour family.
(signature blocked out)

Very revealing, wouldn’t you say?

Truth Summary: The bottom line is this. Regardless of whatevedentials he could offer,
Richard Aubry was a very, very bad man, and a mafgloctor at best who had managed to

pull the wool over the collective eyes of this emtinedical community for decades who
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thought him to be a competent and upright doctbtha while concealing (to many but not

all) the moral bankruptcy that resided inside @hhiPlenty of others knew what he was
capable of and can be as equally outspoken asllbeen here. He was a man who was often
consumed by professional jealousy while simultasBopiossessing a pathologic sense of self
that fueled his desire to harm anyone who eith@n’dbow to him or stood to make him look
less prominent than what he believed he deserBgdeing so inclined to unscrupulousness,
he was not forthright and honest with the informathe sent to OPMC and he did so with

malice in his heart.

To review: As chairman of the Ob QA committee hilfjgeichard Aubry, M.D purposely
altered or withheld pertinent information involvibgo separate Root Cause Analyses for
cases that | was eventually prosecwrd convicted on. As a hospital department insider, h
further incited matters for me at the Departmentieélth in Albany by underhandedly
writing complaint letters and sending charts wiistalted information and fraudulent clinical
narrative in order to foment a full scale invedtiga that overrode any and all truth about
these cases on top of the extensive number ofatiitigfexculpatory factors and material
evidence pertaining to my once esteemed medicaecalOPMC has these letters (that | have
never been allowed to see) that can only be diedlby the DOH as part of some formal
investigation into any number of potential mattémnsjuding impropriety in the adjudication

of a complaint/investigation/prosecution by OPMiGhoint this out for those at the Inspector

General’s Office should you find it curious to wamtknow and affirm this yourself.

Though | have insisted that these letters bear silsignature on them, it is quite possible
that they were sent under the authority of onei®fdilow scoundrels who also participated
within the hospital and were party to the eventhatMEC hearing — including the then
chairman, Dr. Shawky Badawy, Dr. Robert Silvermaal(ry’s fellow PNC colleague and
current chairman) or Dr. Ronald Stahl (who wouldogato become the hospital’s Chief
Medical Officer — and who incidentally was justeady fired). All four were named in my
2002 complaint to OPMC. Though | make sure to ctlvis possibility, | highly doubt the
letters were in either of these other men’s namnsesudry seemed to be proud of what he did.
| sensed this last statement because wheneverltiweuanywhere near him while in the
hospital, (particularly during these awful six y®aisuch as passing him in the hallway or
standing on the hospital unit charting, he contirslpwore a wry grin on his face when

looking in my direction knowing what he had donarte and moreover, my family. Pure evil.
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Regardless of these particulars, just know thisch&d Aubry wa®nly able to carry out all

of this malevolence due to the decade’s long teekdd with the few other (equally
unprincipled) leaders of the department of Ob/QyBrause/Upstate Hospitals along with his
tenured position within the institution, not to nien a clear inside connection to certain
influential partiesvithin the Department of Health in Albany. A true tedifore. It is

worthy to note that over the years, other doctatkiwthis central region of New York State
who have dared to cross Aubry or simply disagreil wm publicly have also found
themselves unexpectedly being looked into by thedtenent of Health, as affirmed by
several of my colleagues. Is it possible that Aulas an agent of OPMC, working with
them to ensure a steady supply of victims for emblr's mutual benefit? It would sure seem
that way. Everyone seasoned enough in the potifitlse region knew about this man and
what he was capable of doing to their lives aneéearwhich is why others in the field feared
him and dared not cross him. After this entire@p community saw what Aubry did to me,

their fears were only emboldened.

QUESTION: Given all that has been revealed about RicharoinA M.D., (the corruption,
abuse of power, professional jealousy, malice ,duence, incompetence) the majority of
which the Department of Health not only had avddab them but also ought to have fully
known about, is it still BPMC's position that all thiis exculpatory/exonerating evidence is in
fact notnew material evidencebut rathethas been previously availabl@nd yet despite
OPMC having both known and considered these unbieniacts, itwouldn’t have likely led

to a different resultin my case? Becauseahy of this irrefutablematerial evidence_is

new, then it isindisputablethat itwould havelikely led to a different result —that beingno
investigation, prosecution and/or penalty whatsoetgther you knew about all of this, Mr.
Servis, or you did not. If you did know, you haweexcuse. If you somehow claim that you
didn’t know, now you do and therefore, you stilveano excuse. This entire thing was a lie
from the start — but yodid in fact know this because you allowed Aubry to G$&MC like a
dirty dish rag over and against a mountain of ewsgein my favor. So, you don’t get a pass

on this.
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Crouse Hospital Repeat Peer Review Abuse

To re-emphasize the above card received in 20&Qatttics of Aubry’s Ob QA committee
even towards doctors in neighboring institutionsengescribed by this other veteran
attending physician dwlding them hostage in a snake piiThis is very significant to
consider when adding it to all the other matenadlence submitted to establish what
conditions were like under Aubry’s rule and abdg man himself. I've already shown how
he corrupted the two Ob RCA'’s that he was ablestchgs hands on. However, all of what
you read above is not the only evidence to protenirby agents of Crouse Hospital in both
manipulating the facts and fomenting trouble with Department of Health lhying to them

in order to ultimately cause me harm. Please denshe following.

After receiving my Determination and Order in Det@mof 2007 from the Hearing of that
summer and it being made public, you are well awétbe fact that | went on my practice’s
website to try and publicly defend myself by simppeaking truth about the matter.
Unfortunately, this was a far more hurtful decistban a beneficial one. Not only did it not
really change anything for the better, it furthggeavated the two parties with whom | had
been at odds with — Crouse Hospital and OPMC (ydairyderstand, it was an extremely
stressful time with not only five young childrendonsider in the middle of it all but also
thousands of patients along with twelve full-tirmepoyees, all of whom also relied on the
practice for critical needs in their lives as wdllo you have any idea what it is like to sit
through eight hours a day over multiple sessiongewlou bear witness to a deeply contrived,
intentionally crafted, wholly untruthful, entiredyil, all out assault on your life, career and
the truth by State officials who allowed themselie@be manipulated by and were party to
the scheming of the societal dreg known as RicAataty? Do you? Well I do. In fact, |
had to sit through it twice over six years. Soewhwas humiliated before the entire
community, | was fighting mad as you know and thenespilled a lot of information and

commentary while calling out those who did it.

In response, and while staying in character, Créiespital did an impromptu 18 month chart
review of all my cases in early 2008, as was infeuirto me by a couple of patients of mine
who worked at the time in medical records. Thag Has was something they had never
seen done before. Shortly thereafter, (big sugpribere were several old cases that | was
suddenly being investigated for in the hospital“tprestionable” care when they had not
previously been the subject of any quality of daterest. Once aqgain without being
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allowed to participate in the up front analysigho$ latest round of aggressive peer review,
(mostly Gyn this time), | was sanctioned, once agaithin the hospital after which | tried,
(once again) to appeal — to no avail. This wasstiree old modus operandi of abusive peer
review without any due process or due cause -when | thought six plus years of absolute

hell was hopefully going to end for me and my entamily, parents and siblings included.

Of course, these cases would eventually find thay to Albany once agaiand would
become the interest of OPMC — once aga\lot of “once agains” with this Hospital. This
malicious assault was apparently never going to-eatdleast truthfully so long as they were
controlling it. | submitExhibit J which is a flow chart of the peer review proceshiw
Crouse Hospital. To illustrate the utter lack aégrocess dnce agairreceived, this time

for the cases in 2008 that were sent and subsdyuwset by OPMC specific to their 2014
prosecution, (that’s righgix yearslater), the circles represent the steps in thega® that
were eitheskipped or ones that | was expresgycludedfrom. Would any entity,

(including the Department of Health), interestegumsprudence find this abomination of due
process to be fair and/or trustworthy? Well, teigshat happened, time and again leading to

the programmed demise of my career as a result.

It is one thing to make this repeated claim that$_once agaithe object of a concerted

effort by a small group at Crouse Hospital usirg pleer review system to cause me even
more grief, whichs precisely what happened. However, there is anotny significant
wrinkle to this 2008 experience that bears intraiducand moreover, serious contemplation
along with what has alreadgyer-abundantly been established. A long term colleague of
mine and one of the premier Ob/Gyn doctors in GémNew York, Byuong Ryu, M.D., (also

a current agent of the DOH), was the then Chairafdhe GynQA committee at Crouse
Hospital when they were asked to review a numbeaeés drawn from the just mentioned 18
month chart-pull. It was from these reviewed caslesre the ones sent to the Department of
Health were derived.

What's important to understand here about the dhse®ventually made their way to
OPMC, two of which were used in the latest proseoudf 2014, is this. When the Gyn QA
committee, as a whole body of individudlsoroughly examined each of these cases and

measured them against both the standard of cartharmmmunity standard, they found no

issue with the care rendered to pursue anythirtgduin each of them. However, after

40



certain untowardly interested parties in the depant received these reports, Dr. Ryu was
approached and asked (with a nudge and a winkketoeview” them with the intent that a
new and tainted report would now prove unfavorédtehe care | provided. Dr. Ryu, a man
of honor and integrity and in total opposition atk an untruthful and deceptive thing,

immediately tendered his resignation as ChairmahefCommittee and stepped down.

Yet, despitaheofficial Gyn QA Committegosition being one of nowilling to “revise”
otherwise favorable Committee reviews, severahe$és casesill made their way to the
Department of Health and were used as the (lanmegal basis for OPMC’s most recent

round of investigation and prosecution. Pleas@ple you are starting to see a pattern here.

Once again, this deliberate attempt to corruptegaimacy of the information sent to the
Department of Health for the sole purpose of cauberm cannot be seen as anything other
than malicious — which, as established aboveyislation of the Rules of the Proceeding
when it comes to how complaints ultimately reachM@Pand grounds for Professional
Misconduct not to mention, disqualifies any cagd s@der such circumstances as having

merit for prosecution — on a legal basis alone,\aitkl these cases, a clinical one as well.

It is my belief that even unsullied parties withie Department of Health were perhaps able
to somewhat discern the scheming involved with thast recent peer review falsification by
Crouse Hospital when they received information aloese cases that was somehow lacking
certain pertinent information that one would infmthgexpect from an official QA Committee
report such as theameof the review committee from within the hospita$ well as the

actual dateof the case reviewsPlease seexhibit K. If one was (hypothetically) trying to
sidestep an official (and otherwise exculpatory teast in the eyes of the subject’s
immediate peers) case review pathway by sendinglfdantly damning information under
the guise of “official business”, perhaps certaiocansistencies in the documentation were
unavoidable and subtly noticeable. This all mayusé speculation, however, it is a highly
unusual comment within an official communicatioonr the Department of Health involving
the very cases Dr. Ryu refused to alter which weak@PMC still ended up prosecuting
given information that had to have been sent tsmteemehow. | know the patients weren’t

the source and | know someone from within the hakpias.
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What this letter also establishes is the followittigis clear from the request that OPMC
clearly has a mission and desire to obtain as mawtyto mention highly specific, internal
hospital records concerning the doctors they ingatd. This is a component of extensively
examining any issue, as it ought to be. Agairg évidently thorough procurement of the
records is not only consistent with the languagexhibit B4, from the Office of Health
Systems Management, but it also leaves OPMC withlrsolutely excuse for nbving been
privy to ALL of what | have thus far disclosed cenging Aubry and the deliberate
defilement of literally every possible fact and gedure, all of which was clearly evident
while they were still in their investigative phasfematters with me. So, knowing that OPMC
knew, (or should have known), all about the shaan tthis entire thing was, by them
proceeding as they did, it is inescapable as to tipability as well in what has been clearly
a most malicious act of aggression against my $eeand career and the pinnacle of power

abuse.

A few more examples of just how grotesque this depent leadership has been in regards to
not only me but to the overall mission of just lgefgood” are the following. Well into my
dealings with both the department of Ob/Gyn at Gecand OPMC | had a conversation one
evening with a second year resident named JacdiadraeisM.D., while | was waiting for a
delivery. He was a solid doctor who told me thatwas transferring out of the residency for,
amongst other reasons, it being a terrible progrei@apparently empathized with what he
knew of my travails within the department, and ttkay, voluntarily confided in me the
following. He said that the then chairman, ShaBleglawy, (also well into his 70’s like
Aubry), would hold specific meetings with the eatresident staff in order to “warn” them
about me. Badawy was described as ruling withr@mfist and tried to impart to them that |
was a “bad man” and that | was not to be interawati¢ll as much as possible. Just peer into
my hospital staff file and see the repeated writinfjBadawy that besmirched anything he
could about me as proof of this man’s will to sulty presence in that institution. While
honestly not surprised to hear such a thing giveatwhad already learned concerning the
character of the Departmental leadership, thissmégion answered the long wondered
mystery for why first year residents would be sthasiastic to work with me upon initial
arrival to the program since | have always beenréunng type of teacher, only to see them
literally change their countenance towards me dgatrand avoid all interaction thereafter.
Rastagar said this was why. Call him and confimra yourself. | believe he is in California

somewhere, last | knew.
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Teaching has always been one of my many strengthsvhay | also gave two (popular)
lectures to the second year medical students ezanhay Upstate through the Department of
Pathology on the female reproductive organ systimwas my imperative to impart the same
principles of excellence that were instilled in cheing my training. The department would
have none of anything truly resembling “excellenc&hose in charge were simply incapable
of such a thing because they themselves were tmoripetent to even know better which is
why they, in turn, abused their power in order ¢efk the status quo. In fact, on the subject of
educational experience as part of their third yéachool, the department of Ob/Gyn at
Upstate/Crouse has consistently been ranked by#uical students as the absolute worst
clinical rotation in all of medical school, by famnd has been the subject of many negative
reviews over the years, only to see nothing chamghat the heck? How bad does it have to

be before the house is rightfully cleaned?

| offer one last piece of information to considdrem measuring the credibility gap of Crouse
Hospital, (at least at that point in time), beirdeato reliably provide accurate reporting of
case events, especially to the Department of Hedl#tke, as this example, one of the cases
thatwas being heavily investigated by OPMC as a resuthefhospital’s 2008 sweep of
charts. This was one of my three career comptinativhich occurred in 2007 where a
patient was admitted for observation after an esttesurgery for severe pelvic scar tissue,
which | had long established myself in this comntyias being highly proficient in treating,
through_hundredsf such cases. Unfortunately, the patient engbeslustaining a small bowel
perforation that was not immediately evident. \WHstill under observation and despite
exhibiting profound symptoms of deteriorating hlealtatus, for which the Upstate Ob/Gyn
Resident physicians were called faa@parate times, they not only failed to recogbiatant

warning signs and did nothing, they aisever botheredto call me one time to inform me of

any of these events since they occurred while laua®f the hospital. Calling a private
attending physician about ANY matter concerningrthatient is Residency 101 and by not
doing so was a massive departure from the Staraladre. This patient nearly died as a
result and suffered a long recovery. Had | bedled@ust once, her clinical course would
have been greatly lessened where she would haalg ttten out of the hospital in less than

a week after the complication was readily attertded
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As required, a Root Cause Analysis was done orctss that |, again, made sure | was
present for and it was unanimous that there wasegtigence or breach of the Standard of
Care on my part — as this was a known potentialptication for this type of surgery and the
patient had received proper informed consent int@ado the fact that everything | did upon
knowing the situation was spot on with what woudddxpected. However, there was much
criticism of the resident physicians’ role in tiesse and rightfully so. Yet, despite really
being the eight hundred pound gorilla in the rotms resident matter was essentially brushed
under the rug as the meeting was quickly adjouaftst this glaring fact was starting to be
intensely discussed. This double standard of atedbility was and may still be rampant
within Crouse Hospital. | know | have seen it nuows times where resident deficiency was

covered up, namely because it stood to exposetioenpetency that oversaw their education.

After what | had already detrimentally experiencegarding the previous RCA’s concerning
cases of mine in the hospital, | asked the mediedd office for a copy of the NYPORTS
Report for this RCA as well, several months aftérad been “sent” to the DOH in Albany.
Please seExhibit L. This is two part exhibit with the first paitX) being an email
communication from late 2008 where in responseyaequest, | was told that the cakld

not meet the reporting criteria for NYPORTS. Whenrekang second part of the exhibit
(L2), [which are print outs from the Public Health Ladppendix 1, Section 2805-I —
(Incident Reporting), Subsections 2a and 3 alortg Wppendix 2, Section 405.8 — (Incident
Reporting), Subsections b1, ¢, and d1-d7], it waddmvery clear that the outcome of this
particular caséemandeda report to have been filed with the State. bi,fas you can see by
looking at Dr. Novello’s underlined comments, iaiserious violation in this case for them

not to have filed a NYPORTS Report and thus would titarte professional misconduct.

With the only true culpable party in the case beiggnts of the hospital itself, there was clear
motive to withhold a report that could spell trouble foe hospital, and particularly an
Ob/Gyn department which had been woefully undequering for decades, particularly at the
Resident/Medical Education level. Remember, tegagitment enjoyed a direct connection to
the DOH in Albany somehow, so such a glaring orarssvould likely be brushed aside,
should it ever be “noticed” by anyone. In my exgece, a great deal was done by this
hospital to keep the light of truth and reality offthis medical education debacle known as
the Upstate Medical University Ob/Gyn ResidencygPam.
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What's sad is that these residents have no clu¢ asabeen done to them by such awful
clinical instruction. “The eye don’t see what thend don’t know.” In other words, unless
you actuallyknow that something is awful, you will never be ables¢eit. | withessed this
educational atrocity on a regular basis in the \WeRlesident case presentations at the
hospital and simply couldn’t believe what | repellyesaw as being passed off as a University
level of training and teaching, where the likef\abry, Badawy and Silverman were often
observed patting each other on the back for awa#ielone when the outcome was highly
adverse and wholly preventable with such commergayyoh well, you can’t win ‘em all.”
I’'m not kidding. | have the record number of onelscase (here it is — 115706251) where
this very comment was uttered by Aubry. | was aghahis was Obstetrical medicine that
was so horribly administered where the poor unsttsgewoman lost her second (third
trimester) baby in as many years under the catieesk terrible doctors. And this is the

programming these poor Residents in training receith many becoming just like this.

| know for a fact that you (OPMC) are very awareeitain additional and even more
appalling improprieties that | have previously wart about involving this hospital and
residency and what they continue to perpetratd@cbommunity (as was seen writtenTine
Truth Testof 2013) that ought to be cause for criminal inigadion but | will forgo these
matters as part of this petition knowing that yowk already and have done nothing about it.
But just to prove even this, on the website citedve, | will post the website tracking records
| maintain for my practice showing two separate &apent of Health IP addresses with over
600 page loads from my site during the three mofities Truth Testwas posted and

available to the public with every document pogtete having been downloaded by
whoever was sitting at those DOH computers. Thitng was a revealing expésletailing,
among other things, a very damning case that wotlldrwise be grounds for criminal
investigation not to mention out-and-out medicaseconduct should any “real” oversight
agency be doing their job, while posing varioussgioas to the community as part of the
“Test”, (if you will), after having learned the Tttuabout women’s health in Central New
York at the hands of those who have run it intogteind for decades. Two “someones” at
the DOH had a curious and persistent enough irtterdames R. Caputo, M.D. by having
loaded six hundred pages from my site. It wouldbenteresting exercise for the Office of
Inspector General to simply query the IP addreseé=d to see if the unknown internal
connection, aiding and abetting all of these at#igiby Aubry and Crouse, might very well

be identified.
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What's all the more telling about this above memdid 2007 case of mine with the
complication and the Root Cause Analysis that fedld is this. First of all, this case was one
of the one’s picked up in the 18 month sweep oftsh@lthough admittedly, it was definitely
outright worthy of an RCA which did indeed happ#mt were then rammed through the peer
review process where all those steps had beenedkipyer as seen Exhibit J. By the time
the RCA was held, | had already been found guijtyhe administration and punished for this
very case. Yet, at the RCA, after the real facsanon the table in front of a multidisciplinary
team of professionals who couldn’t all be “in” dretfix, the correct determination was made,
as stated. Once these conclusions were affirmedl oy attendance, | then spoke up and
asked the following question, “I would like to kndww it is possible that this Root Cause
Analysis is now being held and with the obviousdosion that has been reached, but yet, |
have already previously been found adversely aghinthe administration for this same
case?” No answer, just blank stares as everyam@oced heading for the door, especially
after the resident culpability issue had been bnbug. Look aExhibit J again and see for
yourself. The Root Cause Analysis is one of thiyeand mandatory steps in the Peer Review
process that is jprerequisite before any conclusion or adverse finding (for tnatter) could
ever be made and any penalty imposed. Yet, byirtieethe RCA was actually held for this
case, corrective action had already been leviethsigay hospital privileges with, you
guessed it, mandatory reporting to the NationattRraner Data Bank. It was interesting in
how this latest sham peer review had been exposadibrmal process, (the RCA), having
been convened by legitimate parties who were phpgarrying out their duties to the process
not realizing that a parallel course of action hladady taken place in the shadows of the

legitimate one and where this mandatory step wasehow skipped.

This was one of many cases | had to defend in dispital, after the fact, when | was so
“courteously” extended the opportunity to appeal ldtest sanction that was arrived at outside
of the obligatory bylaws governing peer review ases. Needless to say, after having to
endure my name having just been dragged througmtitepublicly in December of 2007
because of what they did at the State level, amthgdo close a multimillion dollar practice in
April, I literally spent the majority of 2008 defeimg this new onslaught of bogus cases within
the hospital that were trumped up just as youalemow seen done with this case. The
hospital proceedings were nothing short of disggséind part and parcel of what | had already

been experiencing for over six years by that poihtvas a horrible year to say the least.
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My guestion to you, BPMC, is this. Do the admirastze actions of this hospital still have
any authority and integrity before OPMC given sumpeaching information having been
presented to you concerning their credibilitydught to call into question every single piece
of disparaging information that emanated from thatitution (and Aubry himself) as it
pertained to my prosecution at OPMC. More tham thanconditionally maintain that the
actions described by Crouse Hospital and the inddion they sent to OPMC were unlawful
and counterfeit, respectively, and ought to betqtinemselves), the basis for granting every
single request in this petition. What's more, ¥om@w about most if not all of it being phony.
Despite these obvious efforts to bring destructipan my career and family, there is still so

much more. So, get a cup of tea and be preparesbioe of the worst stuff yet to come.

Incidentally, the patient in the case just mentenightfully brought a lawsuit against both
me andhe hospital. After a jury heard the evidenosak acquitted while the hospital and
their resident physicians were held responsiblafsubstantial penalty because of the
obvious. After the civil ruling in this case whedre an open honest setting) the hospital was
finally held accountable for something in my dealings;ifetingly, OPMC suddenly lost
interest in pursuing it for their own prosecutidteagoing full force up to that point. Need

anything more be said?

Truth Summary: The point in all of this is this. With the contei evidence of certain
malicious and unlawful activities continuing intddB, just as they were perpetrated in 2001,
| have more than established a pattern of quedilenategrity and blatant violation of their
own bylaws from certain administrative forces ab(@e Hospital with State reporting power
that was directly responsible for my travails W@RPMC and the eventual loss of my license.
It would be a blight on the integrity of the Depaent of Health to think for a second that
you, Mr. Servis and your agency, would ever condamereporting party being deliberately
dishonest with you to the extent of advancing amoral agenda against another’s license by
using OPMC as their means to an end. OPMC woudllgtv themselves to be misused like
that, would they? No, of course not. [Cynicismpéiasized] But, if it were to actually be so;
If OPMC did indeed ally themselves with this derdefinquents and was party to their
unlawful activities, then it certainly provides ansiderable amount of veracity to the basis
for theOPMC Reform Bill that was introduced by two State Senators seyerabk ago that
describes these same violations as having been ttedrny OPMC throughout their entire

existence.Exhibit M is the fact sheet concerning this Reform Bill thas unfortunately
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defeated in the Legislature. Look at the writimgtbis document and ask yourself how it is
possible that basic Constitutional principles hagen wholesale abandoned by this agency in
wielding their power stick to the destruction ofctlr after doctor without an ounce of due
process or due cause with absolutely no oversigitegtion whatsoever. OPMC is the
epitome of what it means to be un-American. Tlaefas a continuing part of this petition,

| am asking you, (those who stand in authority dliex State agency), to please not disregard
the significance and relevance of this substaatalmulation of facts concerning my history
with Crouse Hospital and specifically, certain wnduals within the Department of Ob/Gyn
who, working secretly with agents of OPMC, werearbd in multiple cases being baselessly
prosecuted by the Department of Health that wermmately responsible for losing my license

and career and then, as a result, sustaining greakable level of personal damage.

QUESTION: Given all that has been revealed about Crousgikdbsind their 2008 gross
violation of virtually every rule involving propgreer review, in addition to breaking their
own bylaws, covering up Resident physician impregyrion top of making false reports to
the State in bad faith and with malice at the hefit all — things that the DOH, again, should
have been more than privy to — is it BPMC'’s positibat all of this exculpatory/exonerating
evidence is in fact natew material evidencebut rathethas been previously availabland
yet despite OPMC having both known and considdredd undeniable factswbuldn’t

have likely led to a different resultin my case? If you can honestly say yes, thenhaue
just affirmed your role in as well as support foese same unlawful practices. Because if
any of this irrefutablematerial evidence_isew, then it isindisputablethat itwould have
likely led to a different result —that beingno investigation, prosecution and/or penalty
whatsoever. If you try to claim that you simplyidahot know”, then there is but one
response to what you have just read. And that s&istain the terms of this vacatur petition

that will be presented at the end. There is nergblsition you can hold.

OPMC History

Now that | have disclosed much of what | had td det at Crouse Hospital, (believe it or

not, there is still a great deal mdhat is just as stomach turning), we now get lhadke

original time line for this part of the historicatcount, which now focuses on my direct
involvement with OPMC. It was soon after the argjihospital MEC hearing in the Fall of

2002 [where, again, | was seeking to have the NREpBrt expunged because the summary
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suspension by the MEC was based on tainted infesmatesented to them] that | started
being investigated by OPMC. This was a very stiang as | really did not know what to
expect — all with a thriving practice and a youmg growing family. It is also important to
again understand that at this point in time, | peel/iously gone through some serious trials
already in my young career with some very dishopesple which were business/political in
nature. So when all this started happening, | gyes can say that | was a bit edgy from the
previous matters | had to deal with. | hadn’t yedr could | ever have anticipated
experiencingll that you just read involving Crouse Hospital, wifarther ate away at my
inner peace. In the Fall of 2002, | was young emwipletely unseasoned in any sort of real
life politics, (since | had essentially been in@zhall my life), never mind such wranglings
within medicine itself. These sorts of things (po$) are not important pursuits for me. All |
wanted was to just wake up and go to work anddiqgiiet life while practicing top quality
medicine. Yet, | was thrust into this world andid not do a very good job of dealing with
what was being done to me, despite the actualdlyltmost certainly had the clinical facts,

the practice standards and most importantlytrlit on my side.

| will try to be succinct yet methodical with thregction since | am essentially covering much
of what we both know was the source of bad blodd/&en us over the years. Just look at
what | have revealed thus far. It sure does stameason. You must understand, however,
that any and all responses from me, includingpktstion, have alwaybeen and have only
been in defense of the truth in these matters ahébph relative to the fallout in my life and
career as a result. Truth ought not to be replaggukrsonal animus towards the one telling
the truth, which has been the case in my experiehkeow | didn’t engage your agency with
the best of attitudes, but how can you condemnanedsentially doing what is only natural

of anyone in my position? My career was being veoasly attacked based on lies.
Therefore, | am most certainly not going to sugat@nything after what | have so viciously
received for over thirteen years now — be it froon wr Crouse Hospital. Truth is truth,
regardless of the personalities involved. Is thaly what OPMC wants to be defined as?
Pounding an innocent man into the ground just keeae dared defend himself without
holding back? | will be bringing up things in ttesction that | ask you to consider from my
perspective. In other words, what would you dthark as each example was experienced as
| experienced them? Could you have even handlehl socities being brought upon your
life? Either way, what is about to be disclosedathing short of depraved and | got to be the

lucky recipient.
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Investigation
In the Fall of 2002, numerous charts involving &ps deliveries were requested from my

office by OPMC. | realized at this moment thatefamnious effort had been initiated and
forceps were apparently the angle that was goirgtosed to stir up trouble. | knew right
then and there that this was the work of someoi@&ause, since the patients named were all
happy and content with the care they received. ¢l@w if one were looking for any sort of
tactic to cause difficulty at this level of medicalersight, forceps were a brilliant subject.
Here they are already controversial in the eyasa@dt who don’t understand them and
therefore, readily subject to all sorts of inacciga being disseminated about my professional
utilization of them by those with an agenda to dexéhe prosecutorial arm of the
Department of Health to do their dirty work agaimst license. Additionally, so few within
Ob/Gyn itself have practical knowledge of forceg$erefore, expecting investigative agents
at the DOH to necessarily possess the eruditiomined|to be able to properly discern truth

from almost truth in order to render a sound and educatedieag on the facts before them

would be difficult to say the least.

This is why all of my initial communication with ®FC, be it in writing or on the phone,
repeatedly emphasized the need for there to bebatetdician seasoned in forceps involved
with their investigation, (like, for example, myestual expert who was also an agent of the
DOH as one of their past experts), in order toagietir evaluation. | refer once more to
Exhibit B4, the response letter from the Office of Healtht&ys Management, where in
reference to OPMC investigations is says quen reviewing allegations of medical
misconduct, OPMC relies not only on the opinionsiafestigators, nurses, and
supervisors, but also on the medical expertedeboard-certified physicians in the same
specialty as that of the subject physician. Thenef, the investigations are thorougénd

carried out coexistent with_statutory requiremeritsYou see, | didn’t mind (nor doever

mind) being scrutinized at all abaartything, so long as it was done honestly and with
intellectual integrity. | have always lived mydifvith as much transparency as would seem
appropriate for any circumstance. In regards i®répeated request of mine for OPMC to
simply do what they are required to do as fahasoughly investigatingme by using
physicians withmedical expertis®n the subject matter, | still possess numeroosi@h
recordings from 2002-2003 that speak to these Bp@aints with what | was asking the
DOH, as well as reflecting my incredulity over @iat was unfolding. As you can see, | kept
it all, despite such a basic and mandatory prieogbl“thorough investigation” never having

been extended.
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That's right. So what did OPMC do in responséhise simple and logical request? The D@é&ler
recruited anyone as far as | have ever seanyastageof this encounter with OPMC who had any
sort of expertise or extensive experience in theadaise and application of Obstetrical forceps. |
fact, all experts for the State who would eventutdktify at Hearing admitted that they did not use
them in their practice and thus had little to ntvacclinical experience as a result. Therefdne, t
decision by OPMC on whether to proceed to a Hearimgpt way back in the beginning concerning
this very subject matter of forceps would thus b&csptible to easy manipulation of any number of
facts and nuances because of a relative ignorammseming this esoteric clinical subject matter.
This is what Aubry took advantage of. The resulh sway the opinion of those involved by using
his (pseudo) lofty credentials (on paper reallyd &ary condemning language in the complaint
narratives he sent in order to ultimately steerateome. This is just the truth of what happened
and the Department of Health knows it and furtheamallowed it to all happen.

This section is by no means an attempt to retrypdst. However, as part of this vacatur petitmn t
BPMC, | at least want to briefly discuss these ipad of my investigation that would cause anyone
in my position (in addition to anyone else readimg) to be very troubled by what you have learned

and still have yet to learn.

When looking at the law as it applies to an OPMeesiigation, (PHL Section 230 10(a)(i)) the first
thing that jumps out is the following statementBRMC “shall investigate each complaint
received regardless of the source.While this certainly gave Dr. Aubry the avenaestsure that
whatever he or the hospital department sent reggurdie was going to get investigated, it continues
to leave me wondering about a glaring departune fitis mandate by the Board itself. Why has
the Board failed on this Rule as it pertains to2092 complaint (mentioned above) against these
very men from Crouse Hospital (Aubry included) whatespite a case number even having been
assigned, not to mention a letter from my attoryegrs later inquiring as to why there had been no
further response from OPMC, the entire matter afgpaiacarded by the State? Is this not a clear
violation of 10(a)(i)? Wouldn’t this disobedientethe law leave you wondering if there was some
sort of effort to protect these men? Did you de,t®PMC? Did someone within your ranks quash
this complaint in order to shield these scoundrél¥zourse these things were done. Ought not the
complete disregard of this complaint be troubliogre — or to anyone reading this? It would sure
seem that someone purposely suppressed this carnpigiout anything being offered since then or
otherwise to impeach this overt reality. What's tiew way of dealing with truth and reality in
America? You simply ignore it, especially whenrthes no one above you to hold you responsible.

Correction, it's really not that new, just implenteth by those who live at that level.
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Reading on further in the law pertaining to OPM&@eistigations, PHL Section 230 10(a)(iv)
states the followindlf the director of the office of professional medal conduct, after

obtaining the concurrence of a majority of an invégation committee,...... ”

At the point in time where the OPMC investigatiamunittee decided that they didncur on
the facts in order to proceed to a Hearing, agiol® fvhat we have already established had to
be a litany of corrupted information, most of whitley should have known was tainted,
including the very damaging letters of complainthet hands of Richard Aubry, the following
information is what the investigative committee wlichaveALSO had before them as well
when casting that supposetjority decision:(1) my clinical record as previously stated with
all sorts of internal hospital statistics (againauvailable to me after being denied upon
request) validating a departmental (and communitiejMeading performance histoi(2) no
complaints from patient$3) all pathological and scientific data as to whatseal the

stillbirth in the original cas€4) exculpatory testimony from a regional heavyweighd

agent of ACOG - Richard Waldman, M.[(6) my complaint to OPMC with a detailed
account concerning what happened and by who atsérdospital involving clear-cut peer
reviewand administrative abus€§) no unduly harmed patient or baby from my cére,

hours of interview testimony and pages of writtestimony from me discussing each case in
guestion in great clinical detail including specsfin decision making8) the actual patient
charts that speak clearly as to what truly occummezhch case under prosecuti($),

conflicting clinical reports concerning Patientd®scribed abové10) ACOG’s Practice

Bulletin on Operative Vaginal Delivery and more.

So, what kind of “investigators” could they havallg been after considering all of that only
to essentially ignore it? Now can you understahg iwwould greatly concern anyone in my
position as to what it was they paradoxically hatbbe them that drove the investigative
committee to either disregard completely, or seslipdiscount everything in that list in order
to push a costly prosecution in a matter whereat@pt was harmed, no Standard of Care
was ever violated (as specifically defined by thieng body for the specialty) and where no
true “pattern” of deficient medical practice hageleen established? Didn’'t anyone at
OPMC identify a huge disparity between whatevey théght have been reading in the
complaints and what they saw when actually exargimiy clinical performance record? The
law cited above say8f the Director of OPMC....” That would be you, Mr. Servis. That

would mean that you, above anyone else, would baee well-informed on all of this.
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Of course, without any record of the investigatibms impossible to know just how many
were even involved in the first place. It couldr@deerjust you for all anyone knows.
Frankly, after all that | have witnessed and hasenbsubjected to, | wouldn’t doubt it. With
my entire livelihood and ability to support my fdynnaving been lost and now back on the
line with the penning of this petition, of coursarh going to feel disenfranchised by my own

State Government over what | know to be the redhtin these matters.

Truth Summary: The investigation stage for complaints receive®BPMC is so ill defined
and completely without any sort of oversight praitacthat it remains to this day the single
most readily manipulated component of the proc&gkat assurance does any physician in
this State have that there actually is a large ghdwody of people involved in the
investigation for there to be an open and honesuation of the care rendered? | have more
than demonstrated how critical this principle tridywhen examining the various RCA’s
involved in my life which haveroven (without question) how a multiplicity of minds
counteracts fraud and abuse in reaching a propetusion based on the material facts and
nothing else. | don’t see a single assurance aesavin the Public Health Law that provides
for this basic Constitutional right as it appliesQPMC investigations and their so-called
“committees”. As stated, as far as my case is@omed, for all | know, there could have been
only one individual making all the decisions andrthabeling it the conclusion of the
“investigation committee.” | will say that the onemment made by Prosecutor Michael
Hiser during our telephone conversation in ther@paf 2014 is certainly telling as to the
agenda behind the scenes at OPMC as it pertainmtktdames Richard Caputo, M.D.

As OPMC was readying to baselessly hammer me ayaie aver properly managed cases
they received as part of that 2008 ruse at Crowspithl where the intent to corrupt the Gyn
QA reports was revealed above, | asked Mr. Hissmgle question. | wanted to know just
what it was abouany of these cases that OPMC felt was justifiableyftranother

prosecution after having provided detailed desicniyst of the medical care as well as the
Standards of Care for each case along with havreg@y endured two formal hearings where
| had not only been compliant with the stipulatiees forth but was also still reeling from the
consequences as well. His answer, “I don’t kndam just following my marching orders
from the higher ups.” That was a very troublingtsinent to hear and | believe his subtle way
of telling me that there was much more to the stbay a State agency simply looking out for

the interest of the public. | think we all know bgw that nothing about any of this was legit.
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QUESTION: Given all that has been just revealed abouttaterial evidence théiad to be
present before the investigation committee, (tbteidi undeniable), measured against the
highly disparate letters written by Aubry, (who wasmed along with the others in the very
damning 2002 complaint that was also before thetsblosequently quashed), is it BPMC'’s
position that all of this exculpatory/exoneratingdence is in fact natew material evidence
but rathethas been previously availabland yet despite OPMC having both known and
considered these undeniable factgyauldn’t have likely led to a different resultin my
case? That a full scale investigation and prosacutas justified? There is no honest
affirmative to that question you coudder give, especially after having been an accomplice
to it all. Because i&ny of this irrefutablematerial evidence_isnew, then it isindisputable
that itwould havelikely led to a different result —that beingno investigation, prosecution
and/or penalty whatsoever. Of course you knowtthise true as well.

Hearing Panel
To add even further support to the proceeding beisigonored and vulnerable to

manipulation | offer the following since no companhef this hoax was spared by those
driving it. The manner by which the DOH selects three member Hearing
Panel/Committee (or jury — they're all synonymoisgs)et again, not only a complete
mystery, as there is nothing formal in the Stathé speaks to it, in my case it had a huge
impact on the final outcome. It hasn’'t been folgnaientioned yet in this petition (though
briefly alluded to) but the 2007 Hearing was the first held by the DOH concerning my
license. In 2005, the original Hearing concernimgse same cases was held where there were
several improprieties committed by this one ang @%/Gyn doctor on the panel who was an
elderly man in his 70’'s named Albert Ellman, M.Dwho is now deceased as well. Of
course, here’s a man who would stand in judgmeitit, mvy entire career on the line, without
any experience in forceps. No surprise there. émdously, as mentioned, there were two
other members of the Panel as well. But how ridiabuld they have been to understand
anything being discussed since one was a doctor from anspieeialty altogether and the

of my peers, with the only “peer” being ill-equigh® render judgment on the subject matter.
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Though it would have been fair and just to haveeafierienced Ob/Gyn’s on the Panel, it
really shouldn’t have mattered if the trial hadlearried out honestly. You see, with OPMC
taking a prosecutorial avenue of “clinical indicati as opposed to “clinical competency” on
my part, the ACOG standards governing these maiters so straight forward that a second
grader could have gotten the decision right siicdn@y had to do is read the official Practice

Bulletin which spoke loud and clear on this subjddore on the Determination below.

Getting back to this Albert Ellman character. A& @xample of his bad conduct, on one of
the Hearing days, the Administrative Law Judge, JAlhad to call an emergency executive
session in order to reprimand Ellman for steppimy wutside of his boundaries. This man
was literally trying to both coach the State’s axpé@tness as well as provide some of her
testimony while she was literally on the sthr@ould you imagine seeing such a thing? The
ALJ was not the only one in the room stunned toEBean dare act this way. In fact, his
audacity was quite reminiscent of Richard AubrjisIviolation, along with numerous other
outrageous acts by this man, which included anagtecommunication with that same State
expert witness at the end of one of the sessiomrsaykipon parting, he was seen winking at
her, was enough for us to seek an answer throwghlt as to who this man really was and
why he was on my jury given such misconduct ofdws. Well, it turned out that he just so

happened to be long time friends with one Richan@rAx.

Yep, the very man orchestrating this entire co. wénder he behaved so much like him.
Am | not supposed to connect those dots? Waguslis mere coincidence along with the
fact that | would go on to be convicted on ességteverything despite no true material
basis? The only thing OPMC presented at Hearirgythe incredibly disingenuous and
intellectually dishonest opinions of an expert jpesenced in the subject matter on trial.
How appalling an experience and yet | am condenfmrekaving the nerve to object to such
obvious cheating that the presence of this man Ijgrdlly everything else) clearly
represented?

Again, although | was convicted on virtually eveharge, the foundation of which, (or better,
lack thereof), is beyond the purpose of this petitit bears mentioning that after an Appeal
was filed with the Administrative Review Board (ARBnhey actually concurred that the
entire first Hearing in 2005 was corrupted by l@ad thus threw that entire conviction out,

but remanded the entire matter to a new Hearinly metv people. In the ARB’s own words,
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“bias pervaded the entire proceedingérvade(defn) —spread through and be perceived in
every part of; be present and apparent throughpetmeate.They at least got that word
right. This ruling by the ARB marked the first &nm Department of Healthistory that a
case had to be literally thrown out on such a bablenk about that one for a moment. The
fix had literally been officially exposed to thenwiof a first time “invalidating” event at the
DOH. Can I possibly come up with any more examplas evidence for how rotten to the
core this entire thing has been? Well, make amaiine of tea and read on to see what more
they did. It's disturbing.

Set aside all that | have disclosed already andaskself this. Was the presence of this
corrupt juror not one of the most telling truth®abmy encounter with your agency that
anyone would cite as evidence of a completely fuéardt prosecution? The question that
everyone should be asking is this. How does a f@oexd of the one man deceitfully
concocting this entire matter end up on my jury@aify, though it is old news, it gives
insurmountable weight to the argument that the entire processseasgehow being

manipulated outside of what would be expected faonmonest Hearing. But OPMC doesn’t
have a history of carrying out their duties in shdinorable fashion, do they? Or do they?

Hence the Reform Bill previously mentioneBxbibit M)

Of course, OPMC cannot be expected to admit suadbeaious plant on my jury. Being the
director, you wouldn’t have tolerated such a thmght? So, how did OPMC allow this to
happen? Or better yet, is it even possible far thihave happened “by accident”? It would

seenvirtually impossible given all the potential candidates/agents of tdHDwho could

have also sat for that Hearing. Once they seldeliatan, as a measure of jurisprudence, is
there not any sort of internal procedure to ensoreonnection to any of the involved parties,
including the source of any of the complaints?

Well the subsequent Hearing in 2007 again foundtiig Ob/Gyn on the panel to be
guestionable, especially since they had almosty®ews to find a replacement. Not only did
he not have any forceps experience on top of nahfggracticed Obstetrics for several years,
he just so happened to once again be loosely ctatheradversarial elements at that time
within the hospital department. To add furtheuib$o injury, the only other physician on the
2007 Panel, an Anesthesiologist named Charles Wadaub., who also acted as the jury
foreman and thus hambntrol over certain aspects of the Hearing, was a lorggtiolleague

of the State’s new expert for that Hearing, Robatelbaum, M.D. How convenient.
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The Defense objected to both of these doctors lq@iegsent but were only allowed to ask
them questions concerning their reliability as fgsrowhen Vacanti was voir dired prior to the
Hearing as to whether his professional relationshitp the State’s expert enabled him to
remain impartial, of course he said “yes”. Yetmanous times throughout the Hearing when
Tatelbaum was backed into a corner by his delibdras, Vacanti would immediately
interject and bail him out in any number of waysluding ordering a new direction of
guestioning and/or calling for adjournments andcikseon the spot. It was so pathetically
obviouswhat was going on and they didn’t care. Amongpthbvious agendas, it was the
same old mantra seen throughout much of Americaiego- the old guard sticking it to the

younger talent, simply because they could.

My experience with the Hearing Panels alone speaksnes as to why we have a
Constitutional mandate concerning jury selectiarbfmth criminal and civil cases. How the
Department of Health is able to directly infringaom the Constitutional rights of New York
physicians by what is essentially a closed dobutral with preselected juries is a question
everyone should be demanding an answer for sirf@sibeen irrefutably established that
such a condition has indeed led to exploitatiothefprocess and wrongful convictions

against innocent victims.

Truth Summary: The full measure of integrity for any adjudicatqmnpcess is arguably
most reliant on the uprightness of the jury in e a truly nonbiased decision. The
expectation of an impatrtial jury is one of the fdational principles of the American justice
system. Yet, as has been unquestionably deterrbinéue Appellate division of the
Department of Health itself, this directive of segtan unprejudiced panel (jury) was
dishonored in 2005 with every reason to believe ltave not only been intentional, but to
also have once again occurred in 2007. Knowinghaegally that the sole basis for any sort
of OPMC prosecution of my medical license had tsl@uded in dishonesty, the major
means by which a conviction could be secured waaind the jury. Consider this matter

having been definitively proven.
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QUESTION: Given all that has been revealed and moreowergor about how a jury in an
official State proceeding was deliberately infedbgca close friend of the very man who was
secretly concocting this entire malevolent proseaytwhereafter the entire first Hearing had
to be discarded because of this crime having bessowered, only to see the subsequent jury
equally as questionable, is it BPMC'’s position t@lhof this exculpatory/exonerating
evidence is in fact natew material evidencebut rathethas been previously availabland
yet despite OPMC having both known and considdredd undeniable factswbuldn’t

have likely led to a different resultin my case? Becauseahy of this irrefutablematerial
evidence_isnew, then it isindisputablethat itwould havelikely led to a different result —
that beingno investigation, prosecution and/or penalty whatsoexCome on. How many
examples can you possibly try to explain away, $&tvis? The answer is that there is no
explanation other than the unquestionable factithats all purposely committed by your
agency, working in concert with Richard Aubry ahdittit was all by design — and you know

this to be true as well.

Determination and Order

Again, | repeat, this petition is by no means doreto retry any of the clinical material from
the previous hearings. However, with my investagyatind eventual prosecutorial process
itself being what | have already described as finawgth massive abuse, rules violations and
outside manipulation, the evidence establishingllbgitimacy of this entire matter certainly
doesn’t stop with how the final Determination andl€ was both arrived at and ultimately
represented. Every morsel of this process asstapalied in my case was corrupted. Every
bit of it. I ask you... Adults? Professionals?aRg?

There is a reason why rules are written for thedidpation of an OPMC Hearing, not to
mention virtually everything else in life. | thirtkis goes without saying. However, the non-
application of those rules and laws in this matevhat | have come to witness as being
unbelievably reprehensible and totally responditdevhat was done to my life and career.

In addressing the outright violations of the lawtgsertained to the 2007 Determination and
Order, 1 will speak to two specific areas that, wieilly examined with an honest heart,
provide even more indisputable foundation for #he that my conviction on any of these
matters was completely illegitimate. These two ponents of the Official Determination
and Order that were the sole basis for OPMC'’s sparguilty verdict are the following — The
expert witnesses and the actual justification axlatation of the Hearing Panel’s findings of

supposed negligence.
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Experts

In order for the portrait of my dreadful prosecidbexperience to be even more vividly clear,
it is necessary to establish a little history cono®y the experts who participated in these
proceedings so that the reader can gain a fullejgaron of the following line of argument in
addition to a better understanding as to how thieeet of the proceedings against me was just
as contaminated as all the others so far discuddeave mentioned above that when
comparing experts in this matter, those who th&eSisesented have been shamefully
deficient in knowledge and experience of the cdireaal issues under examination — that
being Obstetrical forceps and particularly the axdea forms of the procedure, since the
cases themselves specifically involved them, as agelvhat was ultimately cited in the

Determination concerning them.

Further, it has also been established (with emphésat OPMC not onlINEVER produced
one written Standard of Care that was allegedbliotation by my practice of medicine across
every single casg(including even the non-forceps cases), theiedsyoffered little more

than personal opinion as to whiheywould have done, (even though they admittedlye@dt
for the forceps charges) don’t even perform sudcktguiures), instead of what my
management had been in the context ofath#en standard of care that wasevidencebut
brazenly ignored. Again, OPMC'’s prosecution of caye of these patients was all done
without so much as a single document of their covback up their expert’'s negative
commentary concerning his claims that | violatezl 8#tandard of Care while at the same time
completely discounting the actual established stedgifrom ACOG, a highly qualified
expert’s exculpatory testimony citing those staddaas well as the bona fide clinical
performance record provided above that establishiéisout question, the overall competency
of my practice of medicine, including that of propkecision making. Decision making or
“exercising proper judgment” is specifically memex here because this groundless rhetoric
was OPMC's (only possible) angle of attack on nagrise given what they knew of that

record and moreover, the real truth in these nmtter

In other words, it was completely disingenuous iaellectually dishonest for anyone or any
oversight agency, after sincerely looking at thiglence in the cases used against my license,
to try and label and then proceed to prosecutecandict me no less, (over and against my
long proven record of exceptional care), as beidgaor who doesn’t know how to apply his

craft by exercising “proper judgment”. How cheagal deeble an avenue to have to take in
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order to win on a lie. But this is what was adiudbne, without any basis other than
manufactured charges, unqualified, inexpert opirind the fact that it all certainly “sounded
good”, especially to those sitting on the Hearimg& who did not possess the requisite
knowledge or discernment to know that they werea(asnimum) being lied to or (at most)
were actually party to the lie. It would also “sdlugood” to an undiscerning public as well

with further and significant losses that were mafra personal nature.

| repeat, yet again, that this vacatur petitionasbeing written to reexamine the actual
clinical facts, though they still stand as the nregtrehensible component of this malicious
prosecution since the medical records have alwags bbsolutely clear as to these facts, to
the science of Obstetrical medicine and to the gropre rendered within the confines of
known care standards. The medical record is swgoptmsbe the source, the foundation of all
that is known of what happened. Yet, the informmatontained therein has been either so
adulterated and/or simply ignored that it bearstioamg here out of respect of the
documents themselves and the patients for whomrdmgsent.

No, instead, it is the dishonored procisslf along with the untruthful adjudicatiai my
case that is being primarily confronted in thisitgmt document, namely in the face of new
and convincing material evidence that ( | repea@eamore) completely exonerates me in
these matters. However, it bears bringing to ttenéon of the reader by discussing these
facts concerning the experts to illustrate just lwowtradictory the entire Determination and

Order was with that of reality as well as the aclawa.

Again, as just mentioned above, | have not evdyg addressed, (nor will | in this petition),

the actual medical/clinical facts of the cases taseboth the true medical records and what
is true of Obstetrical and Gynecological medicidest knowing that | have consistently

stood ready to openly defend the actual care reddé€as documented in the record), is
important to understand in the face of everythilsg @resented in this appeal. The
doggedness of the malicious prosecution | sustaimeske past thirteen years cannot be denied
when combining each and every component that hes dkered in this writing and furthered
by what is about to be discussed.
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So, let us now examine the expert withesses preddryteach side. In doing so, it is
necessary to reemphasize the stark difference batttem. The State presented two experts
over the two Hearings, (keeping in mind that thstfHearing was thrown out (setting a new
legal precedent remember) because of having beempted by the long-time friend of Aubry
who had not only been planted on the Panel, buttiwéio blew his assignment by blatantly
revealing his prearranged agenda). To reiteratsh State “expert” over both Hearings was
unskilled and had no clinical experience in the afs@bstetrical forceps, particularly the
advanced application thereof which was essentilymain subject of this Hearing and
eventual Determination. It is therefore poorly ersfood (and should be to any reader too) as
to what exactly qualified these witnesses as “espan the eyes of OPMC. Is one to believe
that in all of New York, OPMC was unable to findegitimate expert capable of speaking
experientially to these matters? Or was it thaythad to find someone willing to say
whatever was necessary in order for the ends tifyjilse means? My vote is for the latter,

namely because it's the obvious truth of this nratte

The purposeeffort (which it had to be, given the clinical truth bkse cases) to find
someone willing to help propagate OPMC'’s ongoindev@ent prosecutorial agenda is

likely why it took the DOH nearly two years to bgithe second Hearing when the Law stated
that they really had sixty days to do so. Why sadelay? Well, they clearly had to search
for a new “expert” as well as the “newly appointedmber of the board”, who sat as the only
Ob/Gyn on the Hearing Panel. “Newly appointed.ifnid. Had to go out a recruit someone,
huh? No one else was available? Or was it thaineoelse would be party to what you were
doing? | must point out once again that this pam&inber had not practiced Obstetrics for
years prior to sitting in judgment of my practiag lvas somehow qualified and then selected

as their new “appointee”. Yes indeed.

Aside from the DOH'’s feeble effort to reconvenegitimate jury of my peers, it also bears
mentioning that as part of the 2005 ARB ruling véhtrey denounced the presence of bias
having “pervaded the entire proceeding”, the SsaRrbsecuting Attorney was also
implicated in their rebuke as having been, (asra banimum also), complicit with the illegal
interaction regarding the State’s expert, Janed?@ntM.D. and this juror Albert Ellman,

M.D. Yet, despite our formal objection to even$&cutor TImothy Mahar continuing on, our
request was deniedxhibit N is introduced to expand upon this point even fnithn this

very revealing document, written on my behalf by atiprney to the Department of Health
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prior to the 2007 Hearing, various pertinent issaresaddressed. Among them was the subject
of Mahar being improperly biased in this matteingtthe above unlawful interaction between
his expert witness and the panel member in theHiesring. In addition, several other
significant improprieties in how Mahar carried out his duties as it pertditeemy prosecution

are also delineated.

Though we were (as expected) denied what we sotighilocument proves once again that
nothing about my experience with OPMC was unpregdiior legitimate — this time, at the State
Prosecuting Attorney level. Timothy Mahar was jastcrooked as the entire process itself and
should have been replaced as part of the ARB’aguhat ALL new participants were to be
involved with the new hearing, but of course henitasHe couldn’t because he was the ring
leader on the inside of the sham who knew full \vaell was wholly complicit with the
underhanded efforts of the outside ring leader,npudis evidenced by his use of the IPRO
document sent by Aubry to circumvent the corre®€&R for the obese patient discussed above.
This latter point is further established by Aubrgisgddy being on my jury — something Mahar
had to have known being such an intimate part@fpiiocess as the Prosecutor and there not
being anything in the rules as to how these pea@ehosen. When Ellman was discovered to
be friends with my known adversary as well as beited for his interaction with the State’s
expert, Mahar didn’t bat an eye when he too shbakk been outraged over such impropriety.
He wasn’t because he was party to it. It is imgmedo impart in writing the kindergarten
demeanor of this man, (Mahar), during the Hearirtg Wwow he was literally bent on winning at

all costs while not possessing an ounce of intggnthonor. Professional he is not.

Let us look at my argument this way in order toenstand just how deficient these State’s
witnesses were to stand as experts in my Heattaying become a board certified physician in
my specialty of Ob/Gyn, it certainly garners anessive acumen in the anatomy and
pathophysiology of the female pelvis and reprodwctirgan system. However, despite this
considerable amount of knowledge, | conkl/er sit as an expert in a Gynecologic Oncology

(cancer) case under prosecution because my lagpdicable clinical experiendga such highly

specific and technical matters rightfully disqualf me. Yet, this utter lack of qualification is
precisely what OPMC perpetrated as Officials of $t@e of New York State onto my
prosecutorial process after it was repeatedly askésem during the investigation that they

NOT do such a thing in order for me to receiveigjmgment.
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Further, not that this is an expected responseet@étition before you today, but if one were to
honestly look at the State’s experts’ actual testiy it was nothing more than personal opinion,
that’s it. Not one statement made by any of tleegerts was backed up by anything in writing
that could be tangibly examined for credibilityy Bontrast, every single defense position was
backed up with a material document (where avai)agséablishingwithout question the proper

implementation of care iavery oneof these cases. This disparity was downrightgeegg.

For the most recent State expert, Robert Tatelb&uD,, an accurate depiction of the
incredible dishonesty and moral repugnancy puhfbytthis man while under oath can only
be exceeded by the fact that he had the audaamutech on a big bow! of popcorn while
wearing a big (you-know-what eating) grin on hisdaluring that very testimony knowing
precisely what he was underhandedly doing. Smiidigigt at me as he was speaking his lies,
fully enjoying himself. It was the most manifesélyil experience in all these thirteen years

and | had to sit through sixteen hours of it.

A look at the Federal Rules of Evidence conceriirgert Witness Testimony affirms that

Tatelbaum really had no business representing gogreopinion in these matters.

Rule 702. Testimony by Expert Withesses

A witness who is qualified as an expert by knowledyq skill, experiencetraining, or education

may testify in the form of an opinion or otherwiseif:

(a) the expert’s_scientific, technical, or other secialized knowledgewill help the trier of fact to

understand the evidence or to determine a fact irssue;

(b) the testimony is based on sufficient facts orada;

(c) the testimony is the product of reliable pringples and methods; and

(d) the expert has reliably applied the principlesand methods to the facts of the case.

Should the effort in this appeal be such that ttaeal testimony uttered by this man was
necessary to offer (which it is not) as part of pledéition to vacate my previous conviction, |
suspect that there would be at least a dozen nagesghat could be written to establish the
basis on these facts alone given just how fallactbis man’s false witness truly was to
anyone with a true knowledge of Obstetrics and Gglogyy. In fact, ACOG has a Code of
Ethics for all members of the Congress who serexpsrt withesses that Tatelbaum was in
complete violation of by how he testified on th@trgl. Given that Tatelbaum was technically

unqualified to give evidence as an expert baseactunal clinical experience, by default, the
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only thing he should have been allowed to speaka®the written Standard of Care
concerning these matters and that’s it. Simply piace he was capable of reading, he should
have only spoken so much as to orate the ACOG iBeaBtlletin on Operative Vaginal
delivery, (which was in evidence), and nothing elset pertained to Obstetrical forceps.

Fortunately, these points are offered here as snadBlnctive pieces of evidence to ensure
the entire portrait of this horrible experiencajpreciated by the reader and how OPMC
didn’t miss a beat in guaranteeing that they hautegsive rule over ever possible aspect of
the process. Sure, in the absence of actuallyngutdrth his testimony, it is easy for me to
make this statement. Therefore, | will post tlaascripts of Tatelbaum’s testimony from this
second Hearing in 2007 so anyone can read whatrdansperson had to say, especially those
at ACOG receiving this grievance.

Thus, the Panel’s statement in the Determinati@h@uder that Tatelbaum’s testimony was
forthright means little in the face ahy true examination of this entire bogus prosecution,
not to mention his false witness while under oattetl the truth. This latter point shouldn’t
be too difficult to find agreement with since itghi to be obvious to the reader by now that
nothing whatsoever to do with this entire ordeas w@oted in honestly and/or integrity. It is
impossible to separate this man’s (Tatelbaum) anéztlectual dishonesty with the fact that
OPMC was party to it as well. Again, just lookndtat happened in the first Hearing, when
the attorney for the State, Tim Mahar, himself, waglicated as being complicit with the
impropriety that led to the ruling by the ARB tadkw it all out and start over witall new
people. Of course, OPMC didn't see that to incltide very attorney who returned for round
two, just as ready to implement the same dishastestiegy, albeit a little less obvious — and |

stress, “a little”.

This outright attack on my life, career and licebgaevay of Tatelbaum’s untruthful testimony
was just inconceivable to bear witness to andesty of jurisprudence of epic proportions
on part of the prosecution — to not only bring gesrbased upon such shabby foundation but
to then force what they had to know was an outiiighthrough the process by essentially
having to cheat in doing so. | am sorry for besngepetitive and moreover, blunt in what |
know to be fact. And as you can see in my writjrigs/ing to relive these things is cause for
me to get a little perturbed. And | further apoagif this commentary displeases BPMC

since | have come to realize that just about angthspeak to concerning these matters has
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stimulated your agency to do the unspeakable.r&unember, | am fighting for what is right
and true not to mention the interest of my childaed a once thriving career that were
destroyed by these events and ripped from mythfs, has seen me struggle to live above the
poverty level for the past several years as ldrgdme out from under the rubble this mess
has created in my world. So, frankly, | really #arare what you think or how you take this.
My distain has been rightfully earned, that isgare. But more importantly, it’s the truth.

And no man can successfully argue against hard fact

Is cheating in order to get the win (particulardy something not even justified) what we
were taught growing up? Is this what we are tlagight to teach our own children? Is this
what the agents of the DOH teach their childrer@thir children know about how morally
bankrupt their fathers are? Well, this lying towait all costs is what was done, regardless of
how those at OPMC manage their own families and Wiey have pawned off as having
been done under thodficial label of New York State. The latter is how you get awath it
since the reaction by most people to any of thisgpdecried as a fraud is, “How can that be?
It's got the official seal of the State of New Ydrk’ve not only heard it all, I've had to walk
upright amongst it all — for thirteen years! “Céphad to have done something wrong. He’s
just disgruntled and can’t accept his own failings’.Blah, blah, blah. | have listened to it
all to the tune of great loss in my life, partialyarelationally — which, sadly, has even
eclipsed the significant pain felt from all of thigs for being disgruntled, since when did that
all of a sudden become a term of vilification?s &n eleven letter word, not a four letter one.
What exactly does the term mean really? By dedinjtdisgruntled meansdissatisfied,
discontented, aggrieved, resentful, fed Mep, | can attest to each and every one of those
meanings, so color naisgruntled, as would you be if this was your experience.

By huge contrast, looking at Steven Burkhart, M.D., (myert), his credentials to stand in
testimony on these matters superseded that oftéte’Sexperts by milesnd clearly

gualified him as a true expert based on the FedRars of Evidence, Rule 702 — detailed
above. What is a stark reality concerning thigipalar doctor is the following. Dr. Burkhart
had, himself, been utilizeBY the Department of Health several times in the pagine of
their own experts. Why, then, didn’t they call agam again when investigating this entire
matter way back in the beginning, since he wasdiran agent of the DOH, he lived in the
region and given his own extensive history in thpli@ation of Obstetrical forceps, surely

represented a mind available to OPMC that coula lrax right to the issues here as to
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whether misconduct was in play or not. Or did OPMZ want to hear that there was no
misconduct, because this is what Dr. Burkardt eripdléy concluded upon thorough
examination of ALL facts in the context of corretinical practice and not as part of some
nefarious agenda. In fact, he was downright exaspe upon realization of what was being

maliciously done towards my license by this enpireceeding.

Certainly, the two main experts on each side argngat to the discussion. However, it must
be also made very clear that | took the stand a&xpart concerning these charges as well.
Even though | may have been the one on trial, raglemtials amply qualify me as one with
scientific, technical, or other specialized knowlege, skill, experience, training, and education
concerning each and every issue under indictm8atwhen my testimony is examined adjacent to
what Dr. Burkhart said in his testimony, they aneleniably parallel because they both represent the

truth from two qualified experts authorized to dpea this subject matter.

The issue of believability of the expertghe crucial point that is to be made here with strict
language in the law that speaks to this matteowf such testimony is to be weighed and how
it applies to the ability to impose a guilty verdiaVhile I'd like to think that | could present
this point in an eloquent and understandable marim&re can be no better narrative on this
issue of weighing the testimony of expert witnegsbas what my attorney, Michael

Ringwood, submitted to OPMC at the conclusion ef2007 Hearing. This brilliant
summation document of the entire trial, which tsdl@d “Findings of Fact”, provides an
explanation of this “expert witness weight of evide” matter that is powerful and moreover,
exoneratingif it was actually obeyed. This writing by mya@attey will be available in its
entirety online as alluded to above concerningrasipporting documents. Specific to the

matter of expert withesses, Mr. Ringwood wroteftii®wing:

“There can be very little more unsettling thanr@winstance such as this hearing
where a medical doctor and tlivelihood dependent upon his license to practice
medicine rises or falls based upon a hearing pde@tion as to which expert they
might choose to believe. The burden and obligatiothis hearing panel is indeed
a substantial one. They should know that any agigetir review authority looking

over their decision in the future, canmoibstitute their own opinion for that of the
hearing panel as to which expert testimony to trefe law will not allow it.

If this panel feels they are not sufficiently coroed on any given issues by the

testimony of Dr. Tatelbaum, then the state hasdaih their burden of proof and
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there is no need nor should the panel go on toidenthe testimony of Drs.
Burkhart, Stahl or Caputo. To do so would be tormperly shift to Dr. Caputo a
burden of proof when he has none. This is the law

If the panel has considered the State’s expedf@®well as respondent’s
expert proof and is not convinced that one is nb@leevable than the other, then

this panel has no option other than to find that3kate has failed to prove their

caseagainst Dr. Caputo. This is the law
It is only when the hearing panel can say in their heartsratigir minds,
based upon the evidence and the law, a certairitglaf in the States expert and a

certainty of disbelief as to respondent’s expert, that an adverse firggainst Dr.

Caputo would be legally allowed.”

So, now that we have examined both a brief histbthe experts as well as the actual law on
weighing their testimony, what did the Hearing Rdraae to say about them in their 2007
Determination and OrderExhibit O is page 50 from this D&O where the Hearing Panel
declared the testimonies frdmoth Tatelbaum ANDBurkhart had been givéigreat weight”

— the significance of which, again, cannot be aadesl.

Remember, even though others testified during tharidg, these two witnesses were the
ones on opposing sides of all forceps issues, whitle end was the crux of what the
Hearing Panel really ruled on. | don’t know abatiat anyone else interprets this statement
by the Panel to mean as to the weight of the egpleut itis abundantly clear from theaw
itself that by OPMC giving what amounts to excudpgittestimony by my expeftgreat

weight”, such a conclusion from their own hand certaialisfto reach the requirement of a
“certainty of disbelief” in that very testimony in order tortvict me onPANYTHING that
these two experts may have disagreed on. Reraaddhin. In other words, the Hearing
Panel simply cannot assign my expert and his exingrtestimony great weight on any
charge or allegation and then simultaneously camag on that same charge as having
disbelieved his testimonyith certainty — which is the legal requirement. Such a paraslox
forbidden by law and made clear by Mr. Ringwoodhis very Hearing Panel in his Finding
of Fact. This evidence thus establishésiléet proof position of exoneration concerniagy
and all adverse finding(s) based upon the testimony off@telbaum over and against that of
Dr. Burkhart — which was nearly everythimgthe Determination and Order.
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Truth Summary: Simply put, given the Hearing Panel’s assignnoéfigreat weight” to

the expert providing exculpatory testimony on miaddgé along with their failure to specify
how they then had a certainty of disbelieve in sasimony, they were therefore prohibited,
by law, to have found adversely on any charge ppatied thereby. Period.

QUESTION: Given all that has been presented here concethengualification of the experts
and the rules of weighing their testimony, whiclean the Determination is examined,
clearly specifies (in the words of the Hearing Ratself) that the Defense’s expert fully
endorsed every single bit of my care in these casémving met the written, (and in
evidence) Standard of Care; and with the burdegar@df on the prosecution and the law
stating that the jurynust establish, witlcertainty, a disbelief in the Defense’s expert in order
to legally be allowed to find adversely on any sabhrge, which they clearID NOT DO,

is it BPMC'’s position that all of this exculpatogyxibonerating evidence is in fact maw
material evidencebut ratheihas been previously availablend yet despite OPMC having
both known and considered these undeniable faet®uldn’t have likely led to a different
result in my case? Becausealhy of this irrefutablematerial evidence_isnew, then it is
indisputablethat itwould havelikely led to a different result —that beingno investigation,
prosecution and/or penalty whatsoever. There iwanpout of this one, just as ALL the other
guestions posed. There was no legal authorityywasrthere ever any true justification to
begin with to have ever been convicted on anythiegertheless even investigated or
prosecuted as | was. This is the law that OPMCtheinl Hearing Committee manifestly

broke in order to maliciously convict me withousiagle basis. True that.

Charges, conviction and justification thereof
The preceding paragraphs clearly establish thetfiatthe Hearing Panel, having a
responsibility to know the law, violated that vestatute concerning the experts by convicting

me over and against the very testimony they labatedalid, without bias and weighty.

To further this representation of juris-impruden@eyou will), on part of the Hearing Panel,

it is essential to discuss the actual finding afeonduct, (negligence, gross negligence, etc.)
and more importanthhow they arrived at such a conclusion. | have moaa gimply written
to the absolute absenoéanything compelling in writing presented by ONhat the Panel

could specifically refer to in order to determinstjwhat the Standard of Care was in order to
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then render an adverse judgment. Yet, despitdabisof material basis, they saw fit to draw

some serious conclusions, contrary to the evidpnesented at Hearing by the Defense.

Let’s first examine the charges themselves, andipaly as they pertain to forceps since,
once again, this subject matter was the core ofomyiction. Even though the State knew
that the forceps had nothing to do with the outcaftdat initial case, (based again on the
autopsy, lab data, pathology reports, medical tgdestimony by Waldman, my own
writings during the investigation, and more...), thaitial posture was that they did.
However, when they realized that this would betkeldifficult to prosecute in the face of so
much material evidence that spoke otherwise, tleeydeéd that in order to justify their
unwarranted interest in indicting my practice ofdwene, there had to be a way to do it that
enabled them to foist their lies while being clodike what would appear to be a legitimate
beef. And this was the allegation of implementing use of forceps without proper medical
indication in addition to language towards the other chasges as “what a reasonably

prudent physician would have done under the circantes”.

Because you, OPMC, couldn’t get me on the writtandards or the actual objective
outcomes of any of these cases or the technicalfuseceps specific to the three of them on
trial, the prosecutorial angle had to be more subve. Pertaining to the technical issue of
forceps during my ten years on staff at Crouse Halsp had more cases than anyone in the
region (and quite possibly the entire State) tloatomly proved my skill with these
instruments but alsiogically established the fact that they were being useutazerly
indicated as well. But no, instead, (and conttarthe medical records themselves), OPMC
attacked the “thought processes” that supposedht aein my brain leading to the care
rendered to the patients under prosecution asasdhe implementation of Obstetrical
forceps for those in which they were involved. Blemind the significant additional fact that
each of the forceps patients had no issue whats@atlemy having used them as part of
their delivery on top of the Practice Bulletin alsging crystal clear as to their indicated use.
Two of the three other (non-forceps) patients usedy prosecution were equally as
supportive with the only one having an issue bémglast patient, Patient F, which is
understandable. She was one of my three caregsloations who went on to have a full
recovery. Yet, when anyone truly reads the D&@, rtiein theme of the document is a

condemnation of my use of Obstetrical forceps.
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On page 53 of the 2007 Determination and Order #ugtin, stood as the conviction
document against my license, the following is entby the PanetRespondent was not
charged with inadequate skill or knowledge in theeiof forceps. Rather, he was charged
with performing a forceps operation without adeqe@amedical indications.” This

nebulous claim “without adequate” medical indicaiavas the sole angle used by OPMC in
my prosecution on the matter of forceps and reallrything else. Why? Because this was
all they could come up with given my vindicatingfeemance history, measured alongside
what was able to be purposely done to distort linecal facts. Just look at that sentence
from the Determination again and ask yourself évien makes any sense. How is it that a
doctor could be skilled and knowledgeable and istitlexercise proper judgment as it
pertained to appropriate application of those twogplesespeciallywhen that doctor’s
clinical record bears no such thing? Shouldn’ppramplementation of forceps be a
constituent of knowledge of forceps? How can e lbe separated? Oh, but OPMC will
surely argue that that “knowledge” the Panel wadtezas not a matter of proper
“application” of knowledge but instead, just a mgyessession” of it without ever having

made such a distinction at Hearing.

Now, to be fair, | suppose someone could havénalkhowledge in the world about
something and still drop the ball on applyinghtowever, that was not the case here as was
proven without question at the hearing and supddstethe REAL medical record and all

written standards of care available, not to mentigniong-standing record itself.

When attempting to pigeon-hole my prosecution th&“lack of indication” type, it cannot
be overstated as to how OPMC demonstrated an ib&eembntempt towards ACOG’s own
publication forindications on the use of Operative Vaginal Delivery. Thiathht disregard

of the actual written standard | was being accudedblating stands as one of the most
tangible pieces of evidence of a malicious prosenunh this entire matter. There it was in
writing — THE Official Standard set forth by ACOGgnored as if it didn’t even exist — to my
massive detriment. Once again, | am not suppasbd tipset (or disgruntled) by such a
thing? Here is the portion of the Practice Bulietihich establishes the Standard of Care in

guestion.
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Indications for Operative Vaginal Delivery

No indication for operative vaginal delivery is abslute.
The following indications apply when the fetal heads

engaged and the cervix is fully dilated.

* Prolonged second stage:

—Nulliparous women: lack of continuing progress
for 3 hours with regional anesthesia, or 2 hours
without regional anesthesia

—NMultiparous women: lack of continuing progress
for 2 hours with regional anesthesia, or 1 hour
without regional anesthesia

* Suspicion of immediate or potential fetal comprorise.

» Shortening of the second stage for maternal benef

When examining the actual medical records for egergle case used as part of this forceps
“indication” angle by the prosecution, they cleashow that the application of Obstetrical
forceps was right down the middle of what was dektodoe appropriate by ACOG as far as
suggested indications. It is completely unnecgsearthe reader to have a clinical
background in Obstetrics in order to understandbtsss of this one particular point. Yet,
rather than rehash the clinical nuances that eshkathlis absolute fact, this entire matter as to
the indicated use of forceps by me as part of magtpre can be summed up with that first
sentence that readdo indication for operative vaginal delivery is @olute.”

If OPMC claims to be officers of the State dedidateupholding not only the Standard of
Care but also the integrity of the judicial progebsen according to the official document that
establishes the very standard within the field bf@&yn as to the application of Obstetrical
forceps, they were completely disqualified to bramy charge as it pertained to indicated use.
Even though | was totally compliant (yet ignored®yMC) in each of these cases on trial
with what ACOG lists as the clinical indications forceps application, as a skilled and
experienced clinician in their use, that first seree detailed above essentially gave me
license and latitude to use them whenever | felirttio be applicable to the clinical situation,

regardless of anything else — even the opiniontofed liar, like Tatelbaum.

71



In other words, this one sentence is yet one nmalisputable fact that completely exonerates
me from any claim by the Department of Health th@ammitted medical misconduct as to
the “indicated use” of Obstetrical forceps, desphefact that | actually met those suggested
indications nonetheless. Can you see how sucim@ lieing done to a once pristine license
and clinical record would incite me to defend m¥ssll did? But no, somehow fighting for

what'’s right suddenly equates to justificationgadh me a lesson for daring to object.

The DOH knew that my record was what it was eveudh they disregarded it as part of any
measure of prosecutorial integrity. Instead, ttepeatedly chose to take the low road in
order to bring a conviction at all costs. Of cauitss a Constitutional principle that all
proceedings involving charges against another deittothe burden of proof being on the
accuser and not the one defending him/herselfs iBithe law, even as it applies to OPMC
Hearings as well. Yet, the full measure by whinlgane can expect this to actually be carried

out depends on how dedicated those involved witptiocess actually respect the law.

It is my uncompromising position, (as has beenma#d by direct experience), that from the
very beginning and all the way through both Heasjrigvas already guilty in the eyes of
OPMC as well as the Hearing Panel. Thus my defesaseall a matter of trying to prove my
innocence and not the other way around as mantgtkv. All of these mendacious efforts
to bring destruction upon my career and life wear@adingly met with intense scrutiny and
commentary by me as the process careened alomghultl beimpossiblefor me to impart to
the reader the effect these thirteen years havehadt only my life as a physician, but on
the lives of my children and extended family aslyweho have also sustained several wounds
that go deep. | will speak to this a bit more @tail at the conclusion of this petition given
how devastating it has been for my family. Jusivkithat any living creature, when being
viciously attacked, is going to bring the full meees of defense against that attack, even if it
has to be ugly. Yet, this unattractiveness to emeanor towards OPMC ougigver to

have been the basis of ramming a conviction ordirant charges, by way of dishonest
tactics and corrupt expert witness testimony, @gtto the medical record just so the DOH
can flex their muscle and teach me who holds theepdor merely defending myself in an
outspoken manner. As much as anyone would likkitd or believe that the DOH would
not do such a thing, on that basis alone, thisastty whatwasdone.
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| realize that there have been times where the t@nohat | wrote in defense of this attack
during the investigative stage might have been afbputting to OPMC — just as | suspect
much of this petition will be as well. Howeverighvas a legal battle over my livelihood and
never was anything profane or inappropriate eveaenadly offered from me other than
accurate descriptions of the various participaitsrgthe content of their character as well as
strong language condemning what was being unjdsihe to my license. That's it. Still,
despite the undeniable facts of every one of tbases being what they were, not one patient
being unduly harmed by my care and my record beingt it was, on top of the fact that no
patient was party to any complaint that fueled ghissecution, | was, (incredibly), convicted
of having committedjrossnegligence. In order to briefly address bothitisee of my
demeanor as | was being maliciously prosecutedetisa the specifics related to the issue of
competence, my attorney felt it necessary to spealach of them in his aforementioned
“Findings of Fact”. | submit here another excdrpm this document which the Hearing
Panel had before them as well when they decidedtiedaw and moreover, the facts and
testimony in evidence were just not important etotagfollow and give merit to, as it applied
to them adversely deciding this case. The enatgstthe following:

“Dr. Caputo has been consistently vigilant in hé$ethse even to the point of appearing
intemperate in his writings. It is a matter of aretandable frustration. This panel has
had the opportunity to see him, to hear him, te kim up. Was he intense?

Certainly! Was he respectful? Certainly! Diddwer emphasize or repeat himself in
his answers to questions posed? Sure. |s thaedoshold against him when his
license to practice his chosen profession of maediand to provide for his wife and
children is at risk? Certainly not! Was his madliechool training lacking? No! Did
his experience level and training up to and ineigdhe year 2000 justify his medical
practice to the extent of the types of procedunassue herein? Absolutely! These
preliminary remarks within this paragraph are meam¢ad into the next area of true
concern — a concern that this panel must voice gstdhemselves and likely would do
so even in the absence of these written remarks.

Someone who drafted these accusations again§tdputo saw fit to say that he
practiced medicine incompetently on more than amasion and practiced medicine
with gross incompetence on a single occasion.

In their own submissions, these accusers haveuaced that the legal definition
which they must prove by the evidence is that “mpetence is a lack of requisite skill
or knowledge to practice medicine safely “(Exhitiit). Yet a full search of the record

which makes up this hearing, fails to identify apeck of evidence on the subject
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matter of incompetence. Not one question was posddr. Caputo’s skill level or
knowledge level in relation to the alleged critinis connected to these four patients.
Not one. No questions posed ever used the wocdsripetence, skill or knowledge.
In fact the State’s only witness, Dr. Tatelbaum endidrery clear that these were all
standard of care issues rather than competenasiggien he stated on cross exam,

“I'm not impugning your experience, only your judgm.” (Record at p 1059).

Upon reading this entry, it's no wonder the Pameildn’t find be guilty of incompetence
when the subject was never addressed at Hearingindtead they went down the negligence
pathway — in fact, gross negligence. Sure, wellvibeard the word. But just what does
negligencaeally mean? On page 48 of the Determination thedine it asfailure to

exercise the care that a reasonably prudent phyaicivould have exercised under the
circumstances.It involves deviation from accepted standards irettreatment of patients.”
Whereas they defined Gross Negligenckaasingle act of negligence of egregious
proportions or multiple acts of negligence that cuhatively amount to egregious conduct.”
Online, one can find the definition of gross negfige to bewillingly misleading a patient

or failing to look out for the patient's best intest.”

Either way, the establishment of “negligence” @EOMPLETELY on the Standard of

Care as having been established and then demdgdteating been violated. This is
imperative to grasp. Read the Determination ardeOfagain, online) and | defy anyone to
find anywhere a reference amy document that they cited as having establishe&taedard
of Care inany of these cases. Yet, | have been convicted djligence” for having violated
the supposed (and yet, unnamed) standard someYiowcannot have both. You cannot fail
to provide anything that establishes a rule and tham that the rule was broken. Personal
opinion of a hired hypocrite does not qualify foetacceptable Standard of care, especially
when formal written standards actually exist. How preposterous a thing to witness — not
just once but over the course of two Hearings adrsd a half years! Witeevenadditional

years of a destroyed life left in the wake of sughstice!
“The committee shall not be bound by the rules ofvedence, but its conclusion

shall be based on a preponderance of the evidenc@New York State Public Health
Law 230 section 10(f))
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As for what constituted “a preponderance of thelence” as it applied to my Hearing, | refer
the reader to the table at the end of this petitibhough it is only a relatively comprehensive
listing of the various types of proof that speaksy entire experience with OPMC'’s
prosecution of my license and how the entire thwag unfounded, the starred items delineate
what that “evidence” ought to have actually beea téearing Panel purported to be
committed to due diligence in adjudicating thisecalowever, as you can see from this table,
the disproportion between what would be considemvicting vs. mitigating/exculpatory
evidence is completely absurd to say the least yat, after all you have read thus far, are

we surprised the Panel’s ruling defies the staakityedepicted in that illustration?

Further, the Hearing Panel’s decision to convictfangnegligencavithout it ever having
produced a single thing establishing the Standbhee during the Hearing is precisely why
there are further rules as to how Determinatioes@be reached when speaking to each of
the charges. | will cite a few Statutes that dipeadly address this point and how the State
totally disregarded even this facet of the process.

“Findings of fact shall be basedexclusivelyon the evidence and on matters

officially noticed.” (State Administrative Procedure Act — section 3P2(3

What this section of the law is essentially say(@gd particularly as it applies to my case) is
this. Unless the actual Standard of Care wasdstblishedandin evidenceAND contrary

to what | did in these cases, the Panelimadght or legal authority to thereafter render a
judgment concerning the issue of negligeticthat standard because it had never been
formally established by them — you know, the onéh e burden of proof. With nothing to
legitimately support their position of having deveic from the Standard of Care, “negligence”
was therefore off the table as anything the Pamldcrule on. Of course we all know that
the real Standard of Care from ACOG for forceps imdeedin evidenceand wholly
contradicted any contention that | was negligerth&ir implementation. The Hearing
Committee’s incongruous decision to assign negtigenver and against both the written
Standard as well as this legal imperative, is tloeeea frank violation of SAPA 302(3) and
thus any and all conclusions made along these tmest be dismissed as having been arrived
at illegally and without merit.
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To put it another way, by ignoring the Defense’smaission of the established Standard of
Care while not producing anything themselves atHbaring, the Panel chose to take what
was really only a stylistic difference of opinioffayed by the State’s expert and extrapolate it
into multiple instances of negligence as well atances of gross negligence when the record,
testimony, facts, evidence, you name it, complatelstroyed any such contention — and they
knew it. Such leaps in reality were all part o fhlan to confuse and conceal the truth in
order to reach the predetermined end. How elsg/@arexplain such continuous departure
from literally everything that governed this enfmecess, including this latest example?

That'’s right...you can't.

In other words, by what indeelid happen, it seems as though those representirigjahe of
New York figured that if they simply left anything do with a written Standard of Care out
of the Hearing, they could then slip some nebulonseferenced) violation of it into the
Determination and Order where the ability to overta matter of conviction has proven
essentially impossible throughout my entire expexgewith medical peer review at both the
hospital and State levels. The first Hearing hgween thrown out was an anomaly of epic
proportions and only due to the flagrant pompositaubry’s buddy Ellman thinking that he,
while sitting on the jury no less, could do as hleaped as part of his assignment to bring
home the planned verdict, which consequentiallytéed never before event and legal
precedence needing to be delivered by the ARBrasudt — it was that insolent an event.
Though one of many examples, Ellman’s behavioratoaly speaks to how deep the inside
connection between Crouse and OPMC really musb bi@rik that he could be so smug with
what he did. Nevertheless, this forcing a fraudtlesrdict and then “politely” extending
supposed appellate rights to the victim is howgamme of sham peer review is played.
Exhibit P, is submitted in two parts. The firgeJ) is a short article entitletTactics
Characteristic of Sham Peer Review’And the second™) is one called;The Psychology

of Sham Peer Review”

These are just two of many documents available fbwniawrence R. Huntoon, M.D., PhD
who is considered one of the nation’s leading etspgmd outspoken voices concerning sham
peer review. There are other excellent voicesagdnizations out there as well speaking
against this scourge of all that is good in medicitdpon reading these excellent descriptions
concerning sham peer review, | can wholly attest tiearly every single component of this

mockery of justice was implemented across my erpeg with both Crouse Hospital and
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OPMC. Can you imagine how sickening this materight have been to read upon realizing
that it all had been thrust onto your own life aiagleer to a level of destruction unimaginable?
This attitude of “being above the law” by those wlewpetrate such desecration of due
process and honesty cannot be overemphasizediteitlly every facet and stage of this
experience described in this writing demonstraéihipast one example of this incredible
arrogance. And | use the word “plan” above in refiee to OPMC deviously camouflaging
the True Standards and True practice of ObsteandsGynecology when making their
Determination since there can be no other legigneaplanation citing the fact that this
Hearing Panel manifestly went outside of what tiveye allowed to do by law in order to

impose the harshest of penalties upon my licendecareer.

The attorney representing the office of professiorianedical conduct shall have
the burden of going forward and proving by a prepomerance of the evidence that
the licensee's condition, activity or practice cortigutes an imminent danger to the
health of the people.”(New York State Public Health Law 230 section 1p(a)

Though this above paragraph is, again, the lavaggl@xplain to me how Prosecutor Mahar
was able to prove, via a preponderance of the segland without personally submitting
anything to establish the Standard of Care, thatd not only guilty of negligence but that |
was also an imminent danger to the people of Nevk idnen my clinical record coming into
the Hearing was undeniably exceptional, when noimaay of these cases was unduly
harmed by my hand, and when no material evidencedeing deviated from a written
standard existed from the Hearing. As for the gjgdanguage in that Statute just cited,
“....constitutes and imminent danger to the healtthefpeople.”, let's look at a few things in

relation to the verdict made against me concerthirggconcept of “imminent danger”.

But first, of course the three forceps cases wetéhe only cases used in this Hearing and
cited in the D&O as having allegedly reached tivellef gross incompetence. There were
others as well which | will not shy away from adekimg either. Again, it is way beyond the
scope of this petition to even try to argue theicél realities of those cases in order to even
further establish the baselessness of OPMC'’s claimegligence. But know this. They
were unusual cases that were easy to manipulateler for them to look a certain way. So,
in order to provide a detailed and completely tpament rebuttal to the State’s Determination

and Order, four years ago | sat down and wrotaeby line, paragraph by paragraph
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refutation of this entire fraudulent official Statecument that destroyed my career. ltis a
lengthy and highly technical treatise on the deoeptontained in the D&O and most likely
not something the average reader would acclimateading, although it is spot on with the
facts and science, and moreover, the actual medicafds of these matters.

The complimentary document that goes with whatdtevin that refutation would be my
attorney’s aforementioned “Findings of Fact” whialis out, with great specificity, the
failure of OPMC to prove literally anything, espaty on the issue of negligence. | really
encourage my colleagues at ACOG as well as any Gth&yn who might find themselves
in a position to read these documents to do soegwu will at least “get it”. Of course as |
wrote this rebuttal mentioned above, | was homedesisout of work, so it was impossible to
separate my gut emotions to what | was havinguer(¢hen) relive from what | ended up
writing since, again, this whole experience haskesolutely disgusting to have been
subjected to. So, please understand all of thy®u decide to read it online where it will be
available. In other words, | am allowed to be agad given what | have incurred at the
hands of these people. So forgive me if my indigmaseeps into my writings. It has already

in this one, if you haven’t noticed.

So again, in reference to PHL 230 12(a) cited apthveewordmminent is defined as,
“happening very soon; ready to take place; loomimgending.” Now with everything that
the DOH fully knew of my record as a physician adlas the fact that, again, there was
really no negligence whatsoever involving any @&si cases, how is it then that OPMC not
only justified the entire prosecution to begin whilt a Hearing Panel, entrusted to rule
impartially based upon a preponderance of evidandethe rule of law, was able to reach
their finding that my practice of medicine was amrhinent danger”? If the reader is able to
see the absurdity of this ruling in the face of winas amply been presented here, then
measure that further against what the Panel wrnotiee Determination and Order on page 64
(seeExhibit Q) where they state the following:

“The Hearing Committee believes that Respondent tias requisite knowledge and skill to

practice medicine safely, but that he has repeayddiled to exercise the care that a

reasonably prudent physician would exercise undee tircumstances.”
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The first part of this sentence speaks volumesagany sort of “imminent danger” and will
be even more important below when discussing thislermatter in regards to the
punishment imposed. The language in the secondptrat statement makes it very clear
that the Panel is implying a degree of negligentengy part when there was none. | think

that that has been redundantly established.

| apologize, but the following begs to be repedtedvhat seems to be the “millionth” time.
By proving, via written material evidence submitedHearing, that every component of
patient care in each of those cases was consuitnthe established standards, how then
was it possible to be found for negligence? Renwsnthe only thing this Panel could find to
criticize in my management of these cases werehmyght processes in determining if the
clinical scenario met the criteria for either thppkcation of forceps for those cases so
associated and/or their un-established managemetaicpls for the other cases. Again, at
Hearing, we had already proven that not only wa$ @& the forceps cases involved well
within the confines of the “suggested” standardthat the indication for the use of forceps
was really a decision solely in the discretionte physician. The panel couldn’t attack my
actual skill or knowledge of forceps, so they réstito condemning my “knowing when to

use them.” They took that same lack of foundagosition with the other charges as well.

This shameful deception, of course, was predicatetihe wholesale denial of the available
and submitted written standards in combination withnwholesale acceptance of the
testimony by a Prosecution “expert witness” withpgssonal experience in any of these
clinical matters (and thus really no expert at @ag¢r and against the testimony of the Defense
expert with extensive experience in this same plis@. How preposterous in the face of
everything so far presented. The entire secorfcbfiéthat statement fror&xhibit Q is a total
oxymoronic cop out by the Panel in trying to obftscthe facts in evidence by making such a
blanket statement without any specifics. What eaeethey referring to? What
circumstances? Everything done in these casesle@snented in the medical record as it
played out, including plenty of “justification”, iaddition to being compliant with the letter of
what was in writing from ACOG as being acceptalold mmoreover, prudent for a physician in

such circumstances!
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What | have interestingly come to learn as bothysjzian and someone whose sister is an
attorney about how some in the legal professiorkwsthis — and | hope | can iterate it so as
to appreciate what | am getting at. The law is@avoluted and complex sometimes that
those who choose and then seek to essentially thityy’ use the extensiveness of the
various legal statutes in combination with so mamgs-crossing facts and data in order to
inundate the process (and jury) with so much “stigficonsider that they are able to bury all
sorts of improprieties into the process. In otlerds, as was most definitely done in my
case, such individuals throw so much informatiod sm many allegations into the process
that having to simultaneously defend them whilergryfoul about transgressions against the
actual rules and statutes governing the processiesalmost futile, should these violations

ever be identified and attempted to be called out.

These sorts of violations of the rules, evidenestitony, written standards of care, weight of
the experts, Constitutional due process, as weatiasy other distressing components of this
2007 Hearing, were also addressed in the Appetiras filed with the Administrative

Review Board (ARB) after the 2007 D&O, only to lpletely ignored by them as well.
That last point must be reiterated for emphasifielfeading this Appeal to the ARB,

(which will also be available online), it is haallielieve but when they ruled on it, virtually
every assertion contained therein proving the stiaincharacterized that Hearing was
essentially disregarded and ignored. The ARB nty affirmed the Hearing Panel’s findings
without providing anything other than a rubberstargpthey saw fit to add another year onto
the sentence. OPMC had successfully obscuredrtisgragainst my license just enough so
that this time around, it couldn’t be thrown odkelipreviously due to what every reader ought
to know by now was a predetermined outcome andlevoiant will to see it come to pass

onto my life.

What get’'s me in all of this is this. Here there mules that dictate how all of this whole
OPMC process is supposed to be carried out toveapihg/sician who is under scrutiny for,
among other things, breaking certain rule(s) (ifi yall) in medicine. Though | have pointed
out a great deal already, | haven't even scratthedurface of how many individual
violations of the Rules of the Proceeding | witeesduring these prosecutions. In other
words, the Rule Enforcers can’t even follow theinorules. Just look at how they allowed

themselves to be used by Aubry. There was no doBMC complicity with what he did.
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If OPMC is the oversight for doctors following thées and standards for the practice of
medicine, then who oversees OPMC to ensure thgtaiteeabiding by their own rules and
standards, not to mention doing so in an honesjustananner? Of course, it is no mystery
that this is how much of our society operates. tTWauld be little to no accountability at
many levels. And when such conditions of lack afauntability do exist, the abuse of power
is ALWAYS bound to occur. Eh hem, have we not sbénin the preceding pages? Hence,
this is why there exists the essential necessitpversight and the reason why certain

overseeing administrative parties have been indudeeceiving this vacatur petition.

In fact, like mentioned above, there is so mucltlierPanel to process in these sorts of
matters, it is easy to disguise a violation ofrtles in order to steer the process as you wish
and then claim that such violations were eitherraat violations or that such criticism had no
bearing on the case. Of course this is what tpegeetrating the violation would say,
especially when there has been no evidence of exgytdompelling them, (as in my case), to
be forthright in their own dutio the process. What a disingenuous position foDiOé to

take when Aubry had carte blanche to sling OPM@&ny direction he wanted while
numerous other Statutes were sidestepped by tmewagself in order to bring home the

preplanned verdict.

Ok, now with all this having been said, the ondidguishing feature from both of my
Hearings that was very clear as to how these Panelable to get away with convicting
anyone they want without really any basis Wwaw they laid out the actual ruling in relation
to the charges. Let’s look at the law first to sd®t it says before revealing what they did to

me, in contravention to that law.

Decisions, determinations and orders. 1. A final dxésion, determination or order
adverse to a party in an adjudicatory proceeding sall be in writing or stated in

the record and shall includefindings of fact and conclusions of law or reasofsr

the decision, determination or ordeFindings of fact, if set forth in statutory

language, shall be accompanied by a concise and &g statement of the

underlying facts supporting the findings._If, in acordance with agency rules, a

party submitted proposed findings of fact, the deaion, determination or order

shall include a ruling upon each proposed findingA copy of the decision,

determination or order shall be delivered or mailedforthwith to each party and to

his attorney of record. (State Administrative Procedure Act — section 30)7(1
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What this Statute is saying is essentially thisheWwa Hearing Panel renders a Determination,
they areobligated to make a statement as to how they arrived ati¢kesion. Of course, this
makes sense. However, this would also imply teagaat of any ruling on the charges, they
were to speak to not only the prosecution evidéntalsothat of the defense’s as well,
especiallyif they somehow rejected it as part of their casmn anceven more sdaf the

Panel is going to label the defense expert’s testinas having been given great weight only
to then discount what they had to say. The sepanidof the Statute that is underlined
furthers their obligation to address each an eebayge since, as part of the defense of these
allegations, my attorney indeed submitted prop#3sedings of Fact, which has been

referenced already in this petition (and againjlalke in its entirety online).

So, in essence, the Panel was obligatethw to specify each charge and then discuss the
findings of fact and their conclusions of the lalm.doing so, the evidence presented from
both sides was required to be included in the gulitong with why they chose one side over
the other in reaching their conclusion. Let's aseexample from the Hearing to better
understand what this responsibility of the Paned atad how it should have looked in the
Determination and Order as it pertained to thendeeng a decision on the facts according to
this law. OPMC prosecuted and convicted me fotigegce because they alleged that |
implemented the use of Obstetrical forceps outsfdae standard set forth in the specialty of
Ob/Gyn.

If one were to construct a brief flow chart as tavithe Panebughtto have addressellN

WRITING , each and every chargethe Determination and Order, it would look sdinieg

like the following example for the primary charggaast me — that being performing forceps

deliveries without proper medical indication:
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Charge

The Respondent, James R. Caputo, M|D.
is charged with performing a forceps
operation without adequate medical

indications.
Findinas of Fac—Prosecutior Findinas of Fac—Defenst
The State offered Dr. Robert Tatelbaum as ah The Defense offered Dr. Steven Burkhart as an
expert, whose testimony we gave great weight expert whose testimony we also gave great weight
to. Dr. Tatelbaum stated that he does not nor to. Dr. Burkhart has been using Obstetrical foscep
has he ever used Obstetrical forceps as part|of as part of his clinical practice for decades anagsr
his clinical practice_ However, his testimony extensive experience to his testimony. Dr. Burkhar
impugns Dr. Caputo’s judgment in uti|izing testified that Dr. Caputo’s use of fOFCGpS in eath
forceps in these cases because he wouldn’t have the cases before us was completely within the known
personally used them as such, despite his la¢k of and widely accepted Standard of Care. The Defg¢nse
history with them. Neither the State nor the then produced the Practice Bulletin published ley th
State’s expert produced any written Standard of American Congress of Ob/Gyn regarding Operative
Care detailing the established indications for Vaginal Delivery which establishes these very
forceps deliveries. Standards for the subject at hand. Upon examimatio
of this document, it appears affirmative that nalyo,
was Respondent Caputo well within the detailed
Standards set forth in this document based upon|the
medical records in evidence, the Congress itssdf al
provides considerable leeway for the Clinician to
exercise their own medical judgment based on
experience and the clinical situation before him/he
Ruling

Though both experts were given great weight asnggprovided pertinent testimony, we are bound leyrthie of law in rendering 4
decision in this matter. The law states the foltaywon the matter of evidence and Expert Testimony:

If after considering the State’s expert proof adl we Respondent’s expert proof and it is not coawig that one is more believable
than the other, or in other wordsnly when the hearing panel can say in their hearts iantheir minds, based upon the evidence
and the law, a certainty of belief in the Stategezikand a certainty of disbeliedis to Respondent’s expert, can an adverse finding
against Respondent be legally allowed. Othervifgs,panel has no option other than to find that 8tate has failed to prove the
case.

=

By assigningeachExpert’s testimony great weight, the burden ofgbffor the State is therefore even greater. Thizaised on the
law. Therefore, on this matter of proper indicatior the use of Obstetrical forceps we have tleviang before us.

1-State’s expert with no experience as opposedetdrespondent’s expert with extensive experiefi@or Defense

2-Neither State nor their expert produced anytlingriting that established the Standard of Cararfdicated use of Obstetrical
forceps as opposed to Respondent producing the ABR@&ice Bulletin detailing specifics as far adiégation Favor Defense
3-State’s expert impugns Respondent’s “judgmenticeoning the application of forceps as opposedespBndent’s expert
testifying as to their proper use, the materiatlemce from the world governing body for Ob/Gyn thstiablishes Standard of Carg
for use and the medical records themselves —sifytimg to the fact that Respondent’s applicatidithese instruments was indeed
well within the confines of the established StaddafrCare. Favor Defense

—

Therefore, based on findings of fact and conclusimilaw, this Hearing Panel rules that the Statefhiled to prove their charge ¢
performing a forceps procedure without proper maditdication against Respondent James R. Capuid, M
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When looking at that flow chart and comparing ithe actual Determination and Order, is
there anything close to SAPA 307(1) having beeredmnthis Hearing Panel? I'll answer for
you. NO! Not only were these procedural violations by doing so, such an obvious
evasion enabled them to completely circumventiiih toy offering only select information
from the Prosecution without addressing the moartéiexculpatory testimony and material
evidence submitted by the Defense —€wery charge and ievery case — especially after
having labeled Defense expert testimony as weigAtgain, after reading all that you have
read so far, are you surprised? | will admit, 2097 Hearing Panel at least did a better job of
subverting the truth in how they rendered theiriglen after this second hearing as opposed
to what they did with the first. The contempt thist Panel had for SAPA 307(1) was
astounding to read. This is what they wrote irardg to theentire Defensethat had been

presented in the first HearingConflicting evidence, if any, was rejected.That’s it. Not
one word more as tALL we painstakingly submitted at Hearing. And | ditht® believe
that | was treated fairly and impartially? Woulouy the reader, like to have this sort of

treatment if your livelihood was on the line? Whatcket.

Truth Summary: This section on the charges and the convictiofostt by OPMC was a
long but very important one to show the reader litextally every aspect of this prosecution
was corrupted. And these weren’t things that $ashappened to be a little out of place as
might be expected of any lengthy proceeding. Neseé were deliberate and calculated
efforts by agents of the DOH to knowingly and willy force a fraudulent legal action
against my medical license through a process conelfiar abuse by essentially breaking

whatever rule necessary in order to make it hapdém facts do not perjure themselves.

QUESTION: Givenall that has been presented here concefmingthe Hearing Committee
actuallymisruled on the evidence by completely sidestepping thewdaweh required them
to state the findings of fact for both sides ag parendering a decision for each charge, in
addition to the fact that no Standard of Care weas produced by OPMC asequirement
for determining the presence of negligence, orofdpiling to establish any specific
“circumstances” of care that were supposedly nopery exercised by me as would have
been the case of a reasonably prudent physiciachwinen failed to substantiate any
foundation for being any sort of imminent dangettt® public when my top rated clinical
record equally disputed such a contention, is MBPs position that all of this

exculpatory/exonerating evidence is in fact metv material evidencebut rathehas been
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previously availableand yet despite OPMC having both known and consttithese
undeniable facts, Wwouldn’t have likely led to a different resultin my case? The simple
answer once again is not a chance, if there wasrattyor honestly involved. Becauseaify
of this irrefutablematerial evidence_imnew, then it isindisputablethat itwould havelikely

led to a different result —that beingno investigation, prosecution and/or penalty whatsoev

My Mistakes up to and including the 2007 Hearing ad Appeal ruling in April of 2008

No treatise on this entire matter could be compeid moreover, forthright, without at least
addressing what role my actions had in all of thist’s first get the most important fact out

of the way. When it comes to the actual care reedtland all things clinical in every one of
the cases used against my license, | categoriaatlywith as much emphasis possible make it
clear right here and now that not one care relttied) was EVER done on my part to EVER
justify the New York State Department of HealttEldER do ANY of what they did to me,

my career and my family. | will hold to that poiiorever and stand ready any day to present
the clinical material facts of these cases befermany of my peers as could be assembled in
an open, honest forum. This is how outrageousshadeful this entire thing has been solely
on clinical grounds alone. And this is despite idra might (erroneously) conclude after
reading the complete deception that is the 200@mwehation and Order which, though it all
sounds good on paper, is really one massive sulgedf everything that actually happened
in those cases. It would be my delight to haveoiy@ortunity to openly expose just how it

could be possible that what you read in that daifiSitate document is completely fraudulent.

The level of intellectual dishonesty and abusetateSlevel power in my investigation and
prosecution has been so shocking and unlawfull tiketlare right here and now that my
experience MUST stand a$lE quintessentialexample of the very abuses by OPMC that
have not only plagued this agency’s history anditamon but were also pointed out in the
Reform Bill previously mentioned and submitted asahibit in this petition. In other

words, the malicious prosecution of my licensénesRoster Child of OPMC Abuse where
there has been no more egregious departure froimatilvas intended by the establishment of
this agency as part of this prosecution. Do nafdxeived or mistaken about any of what was
just stated. These are the undisputable factshen@OH could never defend such a claim in

any open and fair setting.
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Now with all that said, did | make some mistakesngfown as part of this process? Of
course | did. And | suspect that the tenor of thstt paragraph (as well as prior and beyond)
might even qualify somewhat as to one componenthatt | speak. In other words, | might
have been better served early on by simply noinge#ts angry as | did about what was being
done. And that is a big “might” since there isquestion as to the hidden agenda that is
plainly obvious from this writing. The one docunhéiran readily point out as having likely
hurt my cause the most was my written responsePil O after having been ambushed in my
first interview during the initial investigation wh that event was advertised as a friendly
discussion between me and an Ob/Gyn member oftttte Bledical Board. The awful
manner in which | was treated at that interview was thing unto itself. However, when |
received that actual written report of the intewiey this Dr. Clifford Elson character, | was
irate with how grotesquely distorted every bittofvas on both a material factual basis as well

as a clinically correct basis.

| responded with a twenty-four page scathing relbuéplete with scientific and accurate
analysis of the care that had been rendered asawelilscussed, and what the interviewer
ought to have understood himself being an agetiteoDepartment of Health entrusted to
know what he was talking about. Were my commenyshéng offensive outside of pointing
out the obvious and (apparently) deliberate migsgmtation of literally everything by this
man? No they weren’'t. Were they the sort of commnéhat officials at OPMC were likely to
be offended by solely on the basis of attitude#nisure they were and | saw just how much |
was going to learn who holds the keys to the shipwever, were one to understand the
bigger picture of what was being done and the nmaghkreat it was to what | had worked so
hard to build for my family’s future, my rebuttab® not anything more than an honest man
reacting to being baselessly and viciously attatketie point that his life, livelihood, even
his young, were thus being threatened. As stadeein this petition, | was not skilled or
experienced in these political matters. And asgearusee from this writing, my political
correctness is still something that my need wovlegicertain conditions in play. However,
after what | have so far disclosed (as well as whatill yet to come), there is most assuredly
justification for there to be an air of scorn in teynperament. Nevertheless, even this pales

in comparison to what | wish | could write.

86



In being able to cope with all that | have had dtmme, | give a great deal of credit to my
upbringing. 1 am the middle of five children fraan energetic all Italian family who grew up
with a father who was the embodiment of resolutené&t professionally, | have always
been a physician and surgeon who has tried to msdwn business while seeking to be
extremely competent at what he does. And to thds kdid in fact put forth a clinical
performance record that establishes this goal @sdp&#een accomplished — without question
— as definitively authenticated in the section abowncerning my clinical history, despite it
being completely ignored by the DOH and their pcoserial arm, OPMC.

In order to further grasp the fullness of how OPBt€ered this entire thing in their favor,

even with how thegontrolled the information at thanterviewlevel so as to be able to then
adulterate what was actually discussed theregl teExhibit R. This was a correspondence
between my attorney and the DOH in regards to eguest to tape the latest round of
interviews at that point in history after what wadhalready experienced the first time as
mentioned above. Even my attorney, a seasonethundtethese sorts of procedures, found
their position on the matter to be contrary to wietunderstood to be the policy, based on his
own experience no less. Of course, as you caroseeequest was denied and I'll give you
one guess what happened to each of those patssg.caep, all added to the prosecutions
laundry list of cases and charges against my leeespite having completely dispelled any

suggestion of impropriety in that interview.

So of course, such underhanded actions being darukto the detriment of my life and
career are going to garner a negative response | Alapposed to thank them for doing this?
Remember, as it bears repeating, by the time testdraving to deal with the early attempted
assaults by members of my departmental leadersisimaw this from OPMC, | had already
been browbeaten unsuspectingly by other nasty eltsnoé medical politics in my short time
out of training, which is what led me both to Syree as well as desiring to operate my own
practice, so as to minimize any future conflictmat nasty element in medicine | was
beginning to gain an understanding of. Yet, irsthearly days, | still knew nothing of sham
peer review as well as the kind of putrid soul {expetrates it. That would obviously
change, with quite literally thi€ing of putrescence, Richard Aubry, having chosen nieto
his grand accomplishment.
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That aforementioned vision of mine to strive tonyg best and the practice that eventually
became of it, incidentally, was one of the absoluest places for Ob/Gyn care in Central
New York with a body of work second to none in tagion. You, OPMC knew this to be the
truth, as did Aubry, which is what fueled him (@$t) to then use you as he did. You,
OPMC, took that wonderful accomplishment not ombni me but from the very citizens
(thousands of them) your charter was instituteprtdect. You, OPMC, took that away from
my five children and their futures to such a dedhe¢ the effect on their lives has caused a
depth of brokenness in their father that no onédceuver know. Taking away somethitigat
demonstrably good while leaving the community in the hands ehmwvho have proven
themselves incompetent and downright malevolens aoe fulfill OPMC’s mission of
protecting the public. And | know that you are halare of several of the cases and
examples from this Department of Ob/Gyn at Croupstate Hospitals that | speak of which
defy any sense of believability in just how hornify they are as far as clinical competence is
concerned — and all brushed under the rug, no [Els.fact that numerous lives have been
damaged and babies lost since the writing of mypatamt letter about these men and this
department renders you, OPMC, as directly resptniib those outcomes since, if you had
simply done your job, the facts were straight fadyahis community would have finally
been rid of this icky element and who knows how yrf@milies would be vastly different

and not suffering today. So essentially, for amglbad that has happened to anyone
stemming from the continuation of these men, yo@MT, own it, as does anyone else who

has failed to heed my repeated warnings aboutpsartment..

For anyone wanting to know specifically just whagfler to in that last statement, just contact
me and | will gladly provide numerous cases examplé be prepared for your head to spin
with what you will learn, particularly my colleagaiat ACOG. Not able to completely resist,
let me provide just one of the “minor” (if you caudven justify such a term) examples |

would come to learn about when measured againgtthies more egregious cases. Here we
have a preexisting diabetic patient in her twentis is pregnant with her second child. She
ends up in the care of the (infamous) Perinatat&€dagain, Aubry and his ilk) where they
proceed to atrociously manage her diabetes in anerarot necessary to discuss so much here
but simply testimonial as to their utter incompetnNevertheless, she is lucky to get to 38
weeks gestation when her water breaks. Beingedsidd repeat cesarean section, she is

admitted to the hospital and preparations are n@adeliver her a few days earlier than her
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scheduled date. While she is waiting in the prérolpling area supposedly waiting for blood
work to come back from the lab, her baby literaligs right out from under the noses of those
caring for her — residents, nurses, attendings! wise this, | still shake my head in

complete disbelief. One of Aubry’s fellow incomeets from the Perinatal Center is called to

confirm the finding only to offer nothing more toet patient than, “I'm sorry. We lost her.”

Such a case ought to have incited a full-scaleitadspvestigation and reporting to the State,
where they too should have investigated. Did tkdHDever get such a thing? | highly doubt
it since the patient knows nothing of the sort. wih everything else at this hospital — likely
brushed under the rug. These and numerous otherg&s make you wonder just what the
hospital’s slogan really ought to mean for woméréalth when they say, “Your care in our
hands.” Given who runs the show, “no thank youhigresponse. Oh, and by the way, the
patient did indeed get her c-section — for her ”ead baby. Her life has never been the
same, of course. As a board certified Obstetriaiah Gynecologist, it is beyond the pale to
ever imagine such a thing ever occurring — andtattery care center no less. Yet, despite
this one example, it is child’s play with what elssan disclose about this department and
their relative incompetence from the residentshedlway to the (current) chairman.
Obviously, one cannot completely malign every smahysician and every single case.
However, with the standard set for where | trairtdse countless cases of horrible care that
occur on a fairly regular basis at Crouse Hosgpalak volumes for there desperately needing

to be a complete overhauling of that department.

Truth Summary: So, when addressing my component of how this thght have spiraled
out of control, I readily admit that my demeanoiswaost likely inciting towards an agency
who notoriously flexes their prosecutorial muscleewever possible even to the extend of
outright abuse, while simultaneously posturinglitas being above reproach. But like | have
stated previously, you can’'t blame the victim fesisting. You have to look at what started
the conflict. You have to look at the oppresséou have to look at the stronger power and
the responsibility that lies in their hand. Thatuld be you, OPMC. And what happened as a
result of my outward resentment for what was diglstiy being done to me? You chose to
pound me into the ground over and against a maunfavidence that exculpated my clinical

care in those cases without question. So, of eduas going to object, as | am once again.
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lllegal Release to Public the 2007 Determination @hOrder

It would seem that | couldn’t possibly come up wathy more examples of how OPMC was
set on sidestepping any possible rule in achietheg end game with my medical license, but
believe it or not, there is more and it is jusfilisy. Again, forgive the disapproving remarks
but I am just being honest given the fact that Alflthis was done tme by you (OPMC)

and with your complete knowledge, Mr. Servis.

To understand this section a little better, youehtmvappreciate the fact that by December
2007, when | received the D&O in the mail, (havbegen convicted on virtually every
unsubstantiated charge as it related to so-cafiedligence”), it had already been more than
five years since OPMC initially launched their istigation based on what we all know were
the letters sent to them from within the Departna@r®b/Gyn at Crouse Hospital. By now,
Aubry and the other departmental miscreants weltengeanxious. They had already blown

it with the first Hearing in 2005 by it having betimown out on Appeal by their obvious hand
in corrupting it with the seating of their confidamn my jury. And theknew that | was

never going to relent on what they had done alreasdyy attorney and | were gearing up for

yet another Appeal effort to be put forth in detiarof this endless lie.

It is critical to understand that at that pointime in this process, the law was very clear as to
public disclosure of all OPMC investigations andgacutions. The law stated that all matters
were to be held confidential from the puhlictil each and every appeal measure had been
exhausted and where the Respondent was still fadwersely against. In other words, so
long as | continued to appeal this indignity, ittlebremain confidential information and not

available to the public until all appeal rulingsre/eomplete.

So, in December of 2007, after receiving what migraey and | knew already was a fixed
result, my attorney immediately submitted papedscating that we were appealing and thus,
this matter was to remain confidential — BY LAW owever, those running the show from
behind the curtain, (Aubry and | am sure a fewhef dthers previously mentioned being at
least complicit), were getting impatient that tlegblition of my career was taking too long.
So what did they do? They called in their DOHaasconnection once again. Unknown to
anyone as it still remains a complete “mysteryinsbow, someway, my Determination and

Order was illegally posted on the Department oflthéawebsiteAND the local newspaper
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was “made aware” of such a posting so that a m@itarfd juicy story could be written in the
local paper thus blindsiding both me and my practicthe tune of great destruction and
public humiliation. | received a surprise phon# aa5pm on December 12, 2007 by James
Mulder, the lowlife health reporter from the SyraelPost Standard, stating that | had one
hour to get him a rebuttal to the story he hadydadthe morning edition. It was a total
shock. When trying to briefly explain to him thas knowledge of these matters was a
violation of the law, his response was simply,edjal or not, you’'ve got one hour.” Both my
attorney and | were outraged and knew that fivesyebidefense had just been annihilated by
the local paper gaining privileged information framside this crooked State agency who
maintained a streamline of communication betweemselves and those at Crouse Hospital

driving this entire thing.

To be clear and fair, why do | choose to use thedwtowlife” to describe Mr. Mulder since
that is one pretty harsh word? Well, it is forauple of reasons. For one, this man has had
every opportunity to report this matter truthfudlgd honestly, especially after | have written
him at least three separate times over the yeaes shen apprising him of the real story and
the real facts, in addition (with emphasis) to hbull relates to the horrible clinical
conditions for the women and unborn babies of¢bhimmunity being under the incompetent
care of the (current even) leadership in the Crtuzsiate Ob/Gyn department. He has been
given great detail and actual case examples orggeémingly abrogate his duties as a
journalist upon learning this information. At leé&st out the facts and hold my claims to the

fire in order to see if there be any truth. Ofrg@unot. No journalistic integrity whatsoever.

The second reason why he gets the moniker of “feiMs this. Within a month window of
that destructive article hitting the newspaper eac@mber of 2007, my oldest child, (who is
now in college but then in sixth grade — that's Homg this disaster has disrupted the lives of
even my children), went on a school field tripie Post Standard with his class. Certainly,
as part of any such endeavor, the paper is likehetgiven a roster of the children in the class
or at least some information by which they couldgbly draw an inference as to the names
of the kids so attending. At any rate, while tegre on the field trip, a male representative
of the Post Standard held up an example of onleedf hewspaper sections to my son’s class
and it just so happened to be from weeks earlitr thie name of his father plastered all over
the headlines as having just lost his license akarg found guilty of medical misconduct by
the State. Of all the sections of the paper from@ossible day’s edition, that one was held

up? My little boy almost went into a panic attadter having been ambushed like that, in
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front of all his classmates and teachers no lefsstill remembers it to this day. | don’t care
what anyone offers as an explanation or who theti§p individual was. That was a
deliberate act as far as any honest and ratiomahhibeing can see it. And frankly, |
personally find it impossible to separate Mr. Mulétem that having happened to my poor

unsuspecting child. Hence, “lowlife”.

The result of that article hitting the paper whiedid had a crushing blow to my practice. |
lost over 80+% of my Obstetrical practice overnigatause patients simply didn’t know
what to believe. Yet, amazingly, many others tosmy defense and took to the online blogs
to speak out about what had shamefully been dotteetodoctor. In fact, many then went on
to specifically write their own support commentsanh(of all people), my children’s piano
teacher got involved by organizing a community effo speak out against what had been
done. | will post those support comments onlinthhe names of the patients redacted so
the reader can see that even the public knew Wkaetbastards did to their beloved doctor.

That’s right, | just used that word because ihis donly one that fits.

In defense of my practice and moreover, the tiutvent on my practice website and decided
to reveal everything, since the cat was now othefproverbial bag. In doing so, | not only
told everything that had happened and (transpg)gmbisted the actual transcripts of the
testimony, but | also named names. Know this,ss aispel any thought you might have.
Prior to any of this, | was as quiet and silenteamber of the department and hospital as
anyone else. | wasn’'t some loudmouth or troublkenaln fact, | enjoyed friendships with
nearly everyone ranging from fellow physicians,sas; ancillary staff, housekeeping, you
name it. My personality is one of lovingkindnegsayone wharuly knows me knows this

of me. However, as stated, if you threaten mylilno®d and especially my children,

especially by a vicious and baseless attack witiusee the full measure of my wrath.

So, this posting of the truth online, you might giree, did not go over well with the
reprobates in the department who had been fometitiaghing all along by whatever inside
connection they had to the DOH. No one workingankness likes to have the light of truth
shined on their evil deeds. Their reaction? Welly have already been told about the
eighteen month medical record sweep of my hospéses that led to the whole new round of
sham peer review in the hospital, just when | thwamnd hoped this nightmare might be

finally over, though I will admit that it was my plic outrage that most likely spawned this
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response. This latest cheat then produced thesbhoages that were sent to OPMC and used,
(SIX YEARS LATER!) by the Department of Health iineir 2014 unrelenting malicious
prosecution of my license that (given what OPMC wia®usly doing this time around), left
me no choice but to surrender my license undedakest duress that will be disclosed in a
little bit below.

The second thing those at Crouse Hospital did wag®ton a community-wide smear campaign
to disparage my character with all sorts of libslalaims and rhetoric. One example | caught
wind of was that | was apparently deemed a thigathe hospital and its security forces) to
blow up the institution with a bomb of some sddnreal and ludicrous, but then again, all part
and parcel of how those in the wrong (and espegoarath power and influence) must destroy the
messenger in order to subvert the message ofwieirgdoing. Isn’t this the usual tactic when
there is nothing else to offer in the debate? &tient by which they carried out this operation
was so injurious, yet beyond the needs of thigipatio get completely into. But know this. My
reputation in this community went from being a pbig getting referrals from doctors | didn’t
even know who labeled me to their patients as bgagdgheir understanding) the best Ob/Gyn in
town to afterwards seeing the daughter of one obest friends who needed surgery being told
by the two doctors she worked for (who | had nexean hear of) that | was a monster and that
she needed to get as far away from my practic@ssille — which she sadly did. The cheaters
at Crouse had finally won and let me tell you, Autvas indeed proud of himself. Correct me if
I’'m wrong but isn’t this a bit unseemly for profemsal leaders of a Regional Medical Center
who had fooled everyone into believing that theyengentlemen and scholars? Upstate is my
alma mater as well and these men are responsibéeféoty year black mark on a lowly

department within what many would otherwise conselquality institution.

In order to complete the point on how the Statealbtbroke the law in releasing that
information on their website when it was illegaldo so, | submit the followingxhibit S which

is in two parts. The firsiY2) is the Temporary Restraining Order that was imatety filed

with the State Supreme Court upon learning ofviotation. It placed an immediate injunction
against what the State did and ordered them tothek®&O off the State’s website. They
immediately obliged knowing full well that their ssion had been accomplished since the
injunction did not stop the destructive newspaptcla. The secondy?) is the eventual
Decision and Order by State Supreme Court JudgpidS. Teresi on the matter of this
violation. In this document, the labels of thetjgarinvolved are reversed over what they were

in my D&O. | was now the Petitioner and OPMC wlas Respondent. With OPMC now
93



having been officially outed for administrative mosduct, of course they challenged their own
blatant infringement of my legal rights by actuatying to fight this boldfaced abuse of power.
The judge’s conclusion is clear and logical in adeace with the Law. The interesting thing
once again is thanother precedent had to be set, now involving this parbbthe entire

ordeal, because no one had ever before challehgddriguage that governed this disclosure
Statute. The reason why it had never been chatbbgfore? Well, because the wording in the
Law regarding public disclosure is that manifesligcernible and obvious as to its meaning. It
was disgraceful to see the fervent effort on phthe other lowlife in this matter, State’s
Attorney Tim Mahar, as he fought tooth and naitéwer over this obvious transgression. Even
the judge stated th&Respondent’s interpretation...... ... actually rendersetprovision

meaningless.”

So, are we to believe that the State’s attorneygsniteable to properly interpret that simple
stipulation contained in the Public Health Law?rdiy No, what | experienced was a deliberate
act of aggression and yet another definitive exampthe malice involved with the destruction of
my medical career. So, what did the Departmeiitezith do in response to this clear violation of
the law after the Judge found against them for wheyg did? They changed the law so that now
public disclosure is a mandate for any physiciamsegh as beingcharged with misconduct and
before they ever have any opportunity to defendhedves. You see how this all works? There’s
no honesty or integrity. It's all about winningdadestroying lives by people who apparently
enjoy such endeavors. Clearly reform is long oweras this process bears absolutely no

resemblance to anything Constitutional.

Truth Summary: Due to a vehement Defense and blatant wrongdoirparof the State in the
first Hearing such that this prosecutorial proagas now in its sixth year, those driving this thing
had become impetuous over the amount of time itteldag to exact their plan. Knowing that an
Appeal was imminent, and thus would stand to plive nondisclosure of these matters to the
public, once again the law had to be sidesteppedder for their Machiavellian mission to be
complete. As aresult, | sustained huge damagw®etpractice at a time that was out of sequence
with what | ought to have been able to accommodsatgart of any sort of adverse finding and
community reporting. The entire landscape of myedse was now disrupted by someone on the
inside mysteriously posting that Determination.e ARB, knowing full well that the DOH and
OPMC had been publicly exposed for this misdeethbytime they had to make their ruling,
chose rather to put the final nail in the mattenbyonly ignoring virtually everything in that

Appeal but also turned a blind eye to this latésgrdce to the agency’s reputation and integrity.
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QUESTION: Givenall that has been presented here concerning pleated and deliberate
violations of numerous Statutes by OPMC as thetaperd to my case, this time now
involving the unlawful public disclosure of my D&tBat may well have influenced the ARB
to now have to assuage the obvious liability thiehsan act of aggression clearly created for
the DOH, should an even stronger second appeadlhcprove successful — as it ought to
have, is it BPMC's position that all of this excatpry/exonerating evidence is in fact metv
material evidencebut ratheihas been previously availablend yet despite OPMC having
both known and considered these undeniable faet®uldn’t have likely led to a different
result in my case? Becauseahy of this irrefutablematerial evidence_isnew, then it is
indisputablethat itwould havelikely led to a different result —that beingno investigation,
prosecution and/or penalty whatsoever. Shoulth&'tROH have been furious themselves that
such a breach of Department Policy and the Lawf iges committed instead of trying to
cover over their own aberrant role in it? By tbisirse of action having been taken instead of
being equally as disturbed by these events, itdoes point a big finger towards you, Mr.
Servis, as having also been party to the entirggthPlease explain how this conclusion is not
justifiable to make. Otherwise, what kind of qtatlirectorship do you actually perform?

These actions perpetrated by OPMC, through thendulaelease of this Board Order,
unequivocally establish the fact that someone enrtbide of the DOH is literally out of

control and way out of line with how they have ablbrated with agents of Crouse Hospital.
And this person had to have considerable authtwibe able to influence the entire process as
we have seen. Is this person you, Mr. ServisReEit is, or it is someone else with
considerable power that you have allowed to dq thiglse you have been asleep at the
proverbial wheel in regards to your duty as directeither way, you are ultimately to blame as
well as the one who ought to be held responsiblsdoh a disgraceful showing by the
Department of Health and their Office of Profesaldviedical Conduct — all at taxpayer

expense.

Just when one might think that there couldn’t pgagsnave been any more impropriety on part
of this agency, this insider exploitation of thegecutorial process is a degree of malfeasance
that defies any sense of believability and knowvihmag it’s true, is all the more foreboding for
the physicians of New York State, should nothinglbee about it. | loathe even saying it, but
believe it or not, there is stiay moreintentional harm they, (OPMC), put upon my existence
So as to ensure | couldn’t just walk away fromadithis.
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Penalty and Result

Now that the reader has been taken through a cloginal account of the main components
of my experience with this clearly deceit-filled tiet, we have now reached the most crucial
of discussions of this petition — the Penalty imgebby the Hearing Panel. To add to this
frame of reference before discussing the penattipesed, consider these points of truth once
more concerning the actual cases. While | willmtein and can defend endlessly the care
provided for these patients when the actual medezairds and facts are taken into account,
the cases themselves were isolated, atypical thaesere chosen primarily for their ability
to be distorted in such a way as to give the “apgez” of wrongdoing.Even if one were to
hypothetically believe that I did fail in some reg@n managing them, (let’s be real, there
were a few mistakes, such as our ultrasound madailngy in that obese patient’s
pregnancy), there is no way they represent anyoddpattern” of practice which is truly

what OPMC is supposed to be analyzing and overgedirihe Standard for OPMC
prosecution was for an odd case, or even five adésa doctor might have encountered in
the tens of thousands of cases during his/her Gahes no doctor would be safe. Odd cases
occur all the time. How you navigate them so asnsure a favorable outcome is truly the
goal of any physician. With all that | have expeaied in this matter, the (double) Standard

that was set for me for both prosecution and punésit was unrealistic, cruel and unusual.

| could take each and every charge and convictmmhdestroy them clinically in this

document if necessary but that was done in theexhentioned Repudiation document
written against the Determination and Order thdithva online. However, for the purposes of
establishing just how ridiculous this entire thimgs, | will cite one example of what | was
convicted on for perspective, especially for anytetrician reading this. In one of the cases,
there was a need at some point in the deliveryga®tor me to artificially rupture the

patient’'s amniotic membrane as a means of furtgehie course of labor. In other words, |
had to break her water in order to stimulate theldgrocess as it characteristically does.
There are rules, of course, that govern even tiosgalure. It entails the head of the baby
being enough into the pelvis so as not to expasemhbilical cord to prolapse from the womb
upon breaking the water, which is an Obstetricatgyancy were it to happen. The term used
to describe the head’s position in the pelvis tatien”. The higher the station, the greater the
risk. Every Obstetrician knows this. The high&sation “technically” allowable to be able to
perform the procedure “safely” with minimal risk @frd prolapse is something known as -3.

In fact, ALL Obstetricians know that there are ex@oumstances where the water needs to
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be broken when the head is even higher than thistlhfloating in the uterus. This is why
there are special instruments and procedures thaise in order to perform this as well.
Nonetheless, in one of the cases | was prosecotethé head was at -3 station. The water
was broken without any incident and the patierattsol progressed just as expected as a
result. In fact, never in my career had | brokgratent’s water and then experienced a cord

prolapse.

However, since OPMC must throw the kitchen sink ienery allegation as well, | was not
only charged with professional misconduct for hgwitone this completely permissible
procedure, their hired liar, Robert Tatelbaum, MtbBen actually had the nerve to testify that
by doing so was a transgression against the Stawd&are because it “exposed” the patient
to “unnecessary risk”. You see, this is the lamguand these are the catch phrases used, by
intention, to imply to an ignorant reader that doetor involved was a danger due to this
“unnecessary exposure of risk” nonsense. Forgaitahe fact that this was an everyday
occurrence in the world of Obstetrical medicine Hrat there was no issue even in this case.
Yet, over and against the testimony of my exp&rha remember was given great weight in
the matter), | was actually convicted of profesaianisconduct/negligence for having done
this. This is so telling as to the maliciousnelsthis entire experience. The law states that
“Gross Negligence” can also be multiple instandes @octor having committed single acts of
negligence. By thisSlIEW STANDARD now having been established by the DOH in my case,

every single Obstetrician in New York State is neshnically guilty of “Gross Negligence”

as well and ought to be equally indicted. Whaisgrmce to all that is right and just.

Let's examine for a moment just what is the supgasession of OPMC. Well, right from
their own website it states the followinThe mission of the Office of Professional Medical
Conduct (OPMC) is to protect the public through thmvestigation of professional discipline

issues involving physicians and physician assistaht

In order for this agency to legitimately convictygrhysician for misconduct, it needs to
establish that there is a danger to the publictddbkeir practice of medicine. Taking a doctor
with the best clinical performance profile in theiee community for his specialty, selecting
out a half dozen oddball cases, (from the tenbafisands he has successfully treated), where
the outcomes were all clear and understandabldg@sted in the actual medical record, is not
what | would call keeping to the mission statenaddve. Rather, it is called abuse of power

with a purposed end.
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In order to do this section of the Petition justités absolutely necessary to write here the
words of the Hearing Panel as it pertained to mafig on pages 51, 53 and 63-67 in the
Determination and Order. But before reading tleegges, let us first review some very
important facts to consider as you interpret tldgulous series of statements by the
Committee. And again, forgive the redundancy @sriecessary to lay it all out in this

manner to illustrate the point.

Fact #1: Not oncedid the State of New York introduce, provide intimg or establish for the
court (outside of opinion by a hired fibber) théuat Standard of Care as it pertains to the use
of Obstetrical forceps. So as you read their diseoods such as “accepted standard”, ask
yourself, “what is that standard anyway that theggkreferring to? Shouldn'’t it be expressly
stated by them?” See the flow chart above forwekeclarity on this point.

Fact #2: For years, | had definitively establish@gself as really the only doctor in the
department who not only implemented this legitimadon (forceps) for the Obstetrician to
the benefit of the patient, but was also the primiastructor of their use for the resident
physicians in training as well. As part of thisiedtional objective, (in addition to the
knowledge and skill the State even admits | posshdenowing when to use thenwould be

an essential component of that ability and roleyhdo’'t you think? The indicated use of
forceps had ALWAYS been one of the most pertinaits taught to the residents when
instructing them on their use. Otherwise, whatlkoh instructor would | have been? And
don’t you think the residents were capable of negdihose same indications set forth by
ACOG in their Practice Bulletin? The Committeetempt to separate the two (knowledge
of them and actually knowing when to use them)oisamly baseless, it is ignorantly

malicious.

Fact #3. There were plenty of departmental stesistvailable to the DOH showing that | had
implemented Obstetrical forceps on many more ooocasihan the cases before them. Not
only were they all performed without incident whére patient was spared a major
abdominal surgery, there was plenty of documematidhe charts, (just as in the cases under
prosecution), to establish without question theicél circumstance that warranted their use.
In fact, thepattern of their use waglways consistent with correct implementation and not the
other way around. Just because they make disparatatements regarding my decision to
implement them in an official New York State docurhdoesn’t therefore validate their

assertion. This should be more than obvious by. now
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Fact #4: This prosecution was for the alleged ppBeation of the use of Obstetrical forceps
as it related to indication amever oncesingled out the various types of forceps delivgrie
which is determined by station of the fetal hede@t, in their Determination, the Committee
chose to separate out high and midforceps oveagathst the other, and far more common
types — low and outlet. This simply does not maikg sense and was never clarified

anywhere. This leads into the next fact.

Fact #5. Remember, Richard Aubry had this distgliorm of professional jealousy towards
anyone who was able to perform advanced forcepsediels, such as midforceps and
midforceps rotations. This fact about the manithout question and was amply established
above. As you read the words of the Committeejfsari can detect the residue of Richard
Aubry’s jealously as they parroted what he likelyte in his secret complaint letters by
using such cheap-shot language towards my praaticedicine while also specifically
targeting advanced forceps use in their DeternonatiThis Committee had the nerve to
insultingly equate my implementation of this skl someone who wéasverconfident”,
“deriving satisfaction” and apparently showing off instead of doing whaswot only
indicated given the documented clinical circumstaingt was also best for the patient. Yeah,
sure, | am going to flex my “bravado” in order tet @ “thrill” as a practitioner of Obstetrical
forceps outside of the proper indication standarasexpose my own multimillion dollar
career and practice to unnecessary liability shthede be any adverse event just because |
wanted to show off? How preposterous and withoutunce of foundation other than the
childish rhetoric that had to have been containeitié complaint letters sent by Aubry. Just
go back and look at the document we do have thatrbe in relation to my advanced use of
these instruments when he penned the six monththbsgview Exhibit G1). | would have
preferred to never use forceps if possible sinch éane | did use them, it was always
accompanied with a certain degree of professiorpldation knowing the seriousness of
their use in relation to ensuring a favorable ontedor both the mom and baby — which is
THE ultimate goal of any assiduous Obstetriciarowiver, since it was clearly an advantage
in nearly every circumstance to offer forceps ® platient, | was not going to eliminate it as
an option given this skill I had worked hard toahtand had most assuredly established my
competency with. This personal attack pertainomtheir use was just revolting to read but
again, all part of the campaign to win at all cpsten at the expense of my character and

integrity as a physician not to mention being pelplhumiliated and disgraced on a lie.
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Fact #6: Note, as you read, the fact that the iHg&anel/Committee further indicts my use
of forceps given their erroneous conclusion thedrhehow violated a hospital suspension
order. There can be no doubt that the extentesf fenalty was entirely influenced by this

one invalid assumption. It is clear in their wrgi Much more on this below.

The Hearing Committee’s entries concerning theistification” and imposition of my
penalty are as follows: (please note the undetlpeats as they are very important to what is
to be discussed afterwards)

Page 51: “Although he appeared sincere, knowledgeke and dedicated to his

profession, several aspects of his testimony wemuibling. Respondent

demonstrated a capacity to perform prohibited actims in that he admitted to

using forceps on multiple occasions in a hospitaluding a period when the

hospital had suspended and/or limited his privileggto do so.

Page 53: “Respondent was not charged with inadeqteaskill or knowledgein

the use of forceps. Rather, he was charged with ferming a forceps

operation without adequate medical indications

Pages 63-67:
DETERMINATION AS TO PENALTY

The Hearing Committee, pursuant to the Findings ofact and Conclusions of
Law set forth above, unanimously determined that Rgpondent’s license
should be suspended for two years; however, afteD3lays of actual
suspension, the remainder of the period of suspensi should be stayed

provided that Respondent complies with certain term of probation. The

Committee determined further that Respondent’s licase to practice medicine

as a physician in New York State should be permanéwg limited to prohibit

him from performing high forceps and midforceps rotations or deliveries.

This determination was reached upon due consideratn of the full spectrum of

penaltiesavailable pursuant to statute, including revocatia, suspension,
and/or probation, censure and reprimand, and the imosition of monetary

penalties.
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The Hearing Committee believes that Respondent halse requisite knowledge

and skill to practice medicine safelybut that he has repeatedly failed to

exercise the care that a reasonably prudent physem would exercise under the

circumstances. The Committee sought to fashion apalty that would permit

Respondent to continue to practice his chosen prafgion while ensuring the

safety of his patients

The Committee feels that 30 days of actual suspensimust be imposed to
provide a period of time during which Respondent ca reflect upon his prior
misconduct and redirect his energy and focus towapracticing medicine
within the accepted standards In addition, Respondent’s inability to practice

for that period of time will serve as a penalty byhaving a significant monetary

impact.

A suspension of Respondent’s license, stayed aft# days for the remainder of

a two-year period provided Respondent compliewith terms of probation, is

necessary to ensure that Respondent practices meidie within accepted

standards In spite of his knowledge and skillRespondent has managed the

care of his patients in ways that expose them to necessary risk. Under the

terms of probation, the Director of the Office of Rofessional Medical Conduct

will be able to review Respondent’s professional prmance and take action

if necessary.

The Committee believes that Respondent’s license poactice medicine must
also be limited to prohibit his from performing high forceps and midforceps
rotations or deliveries. Although midforceps operéions are within the

accepted standard of care under_appropriate circuntainces Respondent’s

conduct shows that he does not recognize the riskssociated with their use

Respondent professes great skill in using forcepsid seems to derive

satisfactionfrom exhibiting this ability. His judgment conceming whether the

appropriate circumstances for forceps use exist, lweever, appears clouded by

his desire to display his professed ability. An emple of Respondent’s

impaired judgment in this regard was evidenced by i persistence in
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performing midforceps operations in a hospital afte his privileges to perform

that operation were suspended.Respondent had other viable options to safely

address the medical circumstances of his patientapwever, he blatantly
disregarded the terms imposed upon his hospital prileges, professing to do so

out of necessity.

The Hearing Committee recognizes that this limitaton will remove one tool
from Respondent’s armamentarium; however, a cesareasection is an
acceptable alternative. The reality is that many lstetricians practice safely
within the accepted standard of care without perfoming midforceps
operations. The Committee unanimously determinedhtat Respondent’s over-

confidence and his unwillingness to alter his usef midforceps strongly

dictatesthe imposition of a prohibition against their use.

The three sustained specifications of gross negligee, taken separately, would
warrant the suspension and probation imposed. Thsustained specification of
negligence on more than one occasion, consideregarately, would also

warrant the suspension and probation imposes.

| am speechless as | go through those statemeditsraierline the parts that | did. Where
does one start? | suppose one could point odatlerable words that seem to be a bit
misplaced within the condemnation of my practicenedicine. Words likesincere,
knowledgeable, dedicatelaias the requisite knowledge and skill to practi@mine safely.
Doesn't this all seem a little oxymoronic with heley would then go on to characterize
those descriptors? Like stated above, ad naudeatimthe actual written standards that were
in evidence and my demonstrable history of progger, (hot to mention accurate and
substantiated testimony for all other charges db,weere all available and before them when
rendering this illogical and patently fictitiousradusion. Instead, they chose to ignore
everything truthful as part of some mission to appty teach me a lesson. Yet, | really
don’t think that even the Hearing Committee knee/filll extent of what they had just done
to my life and career by bringing in the plannedie. For all they knew, | was getting a
nice smack on the rear where, after two years,ulevbe back to where | started, albeit
without said privileges on my license for thesenhygpecific and relative rare types of
forceps procedures. Little did they know what facations all of this would ultimately have,

while others behind the scenes knew all too wekliwvthis would eventually mean for me.
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Standard of Care and proper medical indications

| have already proven beyond a shadow of a dowsis{ply to the extent that you are perhaps
getting tired of reading it) that whatever so-adltstandard” | was allegedly guilty of
breaching was never once formally establishedferGommittee to then be able to speak to
it as part of any Determination of guilt. Don'trf®t where the burden of proof lied.
Therefore any adverse finding stemming franything concerningStandard of Carer
adequate indicatioms it applied to Obstetrical forceps, (their meharge in these

proceedings), is entirely invalid and should beatead immediately.

Punishment on Paper
For theutmost purposeof this petition, it is essential to now examihe tevel of

punishment this Committee stated was justifiable thierefore imposed under the
circumstances. Take away all the bogus claimda@widspecifically at what penalty they, (in
their own words);reached upon due consideration of the full spectruof penalties”and
ultimately“imposed.” I'll list them.

1. Two (2) years license suspension, the remaindgedtafter serving 30 days.

2. License permanentlymited from performing High and Mid forceps dedives.

3. Thirty (30) days of monetary loss by being out @irkvon suspension.

4. Compliance with the terms of probation (which cetesil of double malpractice

insurance limits and a practice monitor) for twange

It is vital to understand the significance of thatended sanction when they wrotéhe
Committee sought to fashion a penalty that wouldmp& Respondent to continue to
practice his chosen profession while ensuring tredety of his patients.” So, in other

words, though they found adversely, they felt tfter a short period of “reflection” and
having to submit to certain terms of probation vetigrmy practice would be scrutinized like
never before as part of some “indispensable” safetgisure for my patients, | ought to be
able to move on in life with my chosen career. id&simply enough, no? Well, this is not
even close to what happened in reality. Thougimltaefinitively say that the Committee
necessarily knew the long-term implications of thpanalty, | am certain others involved
behind the scenes knew full well the devastatiab Was about to be unleashed upon my life,
family, career and patients. | will prove it andlwhow that once again that batitent and

malice were at the heart of it all.
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Punishment in Reality

After fighting this lie for six and a half year®©fn when it started in the hospital way back in
September of 2001, | got the terribly adjudicatgzbéal back from the ARB in April of 2008
where they not only turned a blind eye to the tftthe matter as well as literally every other
contention made as part of it, but they also (jwvely) added another year to my probation
terms as well. Even so, it was finally over (¢bdught) and | welcomed a 30 day break after
literally being consumed by this calamity that entime to the detriment of my family,
finances, professional relationships, and heatthd let me tell you how difficult and painful

it was to have to uproot an extensive practice feom500 sq. foot office space, having to
somehow find a place for everything, including 0800 patient charts both active and old.
It was a living hell. As for the license limitatipby this point in time and especially given
how uncommonly they were even encountered clinicaltould care less about these

advanced types of forceps procedures and just danteove on.

What wasn't evident when the ARB laid down theicid®n was the fact that four months
earlier, the unlawful release of this informatioasaalready public knowledge. So, rather
than April 2008 being the moment the public wouddkéa to discern the truth, my practice had
already become essentially insolvent by this tireedise of the huge financial liabilities of
the business and a substantial loss of revenugev@a though | had a thirty day “vacation”
So to speak, there was nothing for me to retutrettause it had already been destroyed,
thanks to the mysterious person in the DOH whagadlly posted the D&O. Thus, that
intended thirty days of lost revenue was (fromdtaet) already well beyond what the
Committee had originally felt appropriate sinceollanger had my million dollar practice
because of what had previously been done, on teghaf they would continue to baselessly

do as the years went forward

But, I could always go out and get another job physician somewhere else, right? Um, no.
| was about to learn what the real target waslinfahis by those who engineered it. And
that would be my license beitiquited. You see, whenever you have your license limited
any way, even for something, (like this), that had absgiuho bearing on my ability to
effectively and safely practice my specialty, yactme a professional leper to virtually
every entity in medicine. For example, at one pfmlowing this sanction, | sent thirty three
letters to every hospital and many practices if@rhile radius seeking to find anything as

far as employment. In fact, many of these comnmemtiad been desperate for years to find
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an Ob/Gyn to serve their population. What becafribai effort? Nothing. Here, with
arguably the best clinical performance profile oy ®b/Gyn physician in the region, | wasn’t

even responded to, but by one entity who politetpéd me down.

What's more, immediately after the ARB’s authoniaatof the ruse, all of my insurance
carriers for patient reimbursements dropped mepastecipating provider. So, no matter
how much | was capable of working as a physiciamas now unemployable due to not being
able to bill for my services. As can be clearlgrsethis license limitation would have
sweeping ramifications that have plagued me todais Not only was | dropped by my
insurance carriers, after several of them had ddeneeto be one of their premier providers, |
was also restricted from being able to apply tesgvof the local hospitals for staff
privileges. You see, regardless of the actuagmficance of the limitation on my license,
three of the four potential admitting hospitalsSyracuse have a policy that you can’'t even
apply to the staff if you havany license limitation. No exceptions. Complete esan
without any recourse. Frankly, | don’t know howyar them can justifiably hold such a
policy but nonetheless, this is how it is. But wabout all the various temp agencies, (called
Locum Tenens), that exist for doctors where theyfoad small assignments of work in areas
of great need? Nope. Not one would even go sadary to get me credentialed since the
stigma was so great to overcome. | couldn’t evsragy work on an Indian Reservation the

damage has been that bad.

| ended up initially being out of work for fourteemonths before enormous efforts were able
to reopen my practice on a very small scale. Wais short lived due to a number of factors,
not the least of which were the sanctions thatbesh imposed upon me — as will be briefly
explained below. This six month window of life kan practice was followed by a two and a
half year period of being out of work with an inadgity of finding any sort of employment
to try and offset the massive debt that had beeuriad from a multimillion dollar practice
defaulting on all financial obligations. My cred#ting went from superlative to the worst
that you can think of. | was also homeless dutimgtime since there turned out to be yet
another revelation in my life around this timestbne involving matters at home. Board
Certified Obstetrician and Gynecologist — homelpssiniless, jobless for thirty straight
months. Yep, this sure was consistent with whattbaring Committee laid out as their
intended penalty. Only after my divorce was fimalanuary of 2012 was | able to finally
finance the re-launching of my practice in Junéhat yeabut only after | was able to

miraculously meet the oppressive stipulations @ehfin the Order.
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These just mentioned consequences of the licems@tion were just a drop in the bucket of
the massive fallout | (and others as well) susthea result of this Determination and Order.
How can one place any sort of value on the trangw@hd security produced in the heart of a
child from a solid and complete family unit? Omhabout five children for that matter? The
answer is, “You can’t.” What my children have beaibjected to by what you, OPMC, did to
their father and their family is unconscionablewill never ever get that time or their peace
back as it has altered who they have become. Téergreat deal inside of me that wishes to

scream at you, “how dare you do this!”

As mentioned, the other terms of the probation westas destructive and repressive to any
chance of being able to successfully practice agairst, there was a requirement to carry
double the standard liability limits on my malpiiaetpolicy even though not one patient was
unduly hurt and not one penny was ever sued fobtained as part of the cases involved in
my prosecution. The problem — there is but onegpeiinsurer in all the United States that is
capable of writing such a policy. | wasn't abldital them until reopening my practice for
the second time in 2012 where the premium wassstilstantial. Prior to that, when |
reopened it in 2009, the only policy obtainablé¢hat time was through the “insurance pool”
in New York City. This is equivalent to a horrildeiver having no choice but to pay a
massive monthly premium in order to get automoingeirance. Where my previous
premium before any of this for my entire specialys $45K per year, it was now $165K if |
wanted to practice full Ob/Gyn. Since this was way of the question, | had to reduce my
practice to Gyn only where the premium was stiko$60K a year. This was a very difficult
premium payment to make considering the very sktwrn of patients added to a medical
billing company who failed miserably to efficienttgep the flow of reimbursements coming
in. They have since gone out of business. Andfalis was on top of the fact that | was
only able to get three of the almost dozen diffenesurance carriers back as a participating
provider. Therefore, the conditions were essdptvaéhy against me being able to sustain this
otherwise very low-cost, new practice endeavortand fulfill what the Hearing Committee

seemed to think was an easy stroll off into thessuafter initially taking a little spanking.

To make matters even worse, the one stipulationptteved the most difficult to overcome
was the requirement for a practice monitor. Tlad to be a colleague who, if approved,

would become an agent of the Department of Healthveould then be obligated to come to
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my office once a month, unannounced, to review nagical records for patient care. And
then every quarter, they were required to send@émgthy written report to the Board of
Professional Medical Conduct regarding my carer@gaggdetail. The problem — no one would
dare step up and do this for me out of fear ofisapr Sure, | was able to get a colleague to
agree in 2009 for that six month stint before reihf able to cover my malpractice premium
and thus having to close the practice for whatitiaily thought would be for just a month or
so. Well, because all the parameters to be aldadtain an active practice essentially reset
themselves due to this closure, it turned out tthedwo and half years mentioned above

before | could once again put it all together.

After this second period of time out of work, noteccolleague (of many asked) would agree
to expose themselves by helping me, including theefoom 2009. You see, it should be
readily obvious to the reader by now that Richauby had an inside connection to the DOH
such that he would be able to know who was funatipin that capacity for me, not to
mention being able to use OPMC as he wished iEheltfe need to stir up trouble in their
lives as well. In fact, at one point in time, afeny long term colleagues did indeed agree to
help me. But when | sent him the documents tafili for the State and followed up with him
after not hearing back, he suddenly wasn’t ableelp me after all — citing a pretty lame
excuse as to why. | could read between the lizamblerstanding the real reasons and
certainly didn’t want any badness to come uporchreer for my sake.

You see, as was explained way above when tryirnpaoacterize just how abusive this
monster of a man truly was with his position anthatity, Richard Aubry had many a doctor
practicing and living in fear for what they all kmdée was capable of doing to them,
especially after what they saw him do to me. Iswat a secret by this time because,
remember, | had put the entire truth of the matterfor public consumption and made it
clear as to who all was responsible. I'm not sgyimat that was the right thing to do, but at
the time, given the fact that | was surely expagieg post traumatic stress of some sort, not
to mention having just been blindsided by the dlegdjsclosure of my D&O by the
Department of Health insider working with Aubryfelt it necessary to speak a truth that this
community needed to hear, especially since at ¢laet lof it all were substantial deficiencies
in both the quality of medicine for the communitydahe proper training of the Resident
physicians that was being perpetrated by the Deyentt of Ob/Gyn at Crouse/Upstate

Hospitals.
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Though | have rightfully singled out Aubry as thénary instigator in all of my troubles, it
would be incomplete of me not to at least mentiootlaer significant player in all of this who
operated mainly in the shadows of what Aubry wasglbut was equally as influential. This
would be Robert Silverman, Aubry’s cohort at theifal Center who is now, (big surprise),
the current chairman of the department of Ob/Gy@ratse/Upstate Hospitals. The word
around the Ob/Gyn community from a few of my cajjees is that Silverman has a relative
who works inside the Department of Health in Albamtycould be wrong but the person who
told me was pretty certain themselves. Perhapsiatasithe connection all along and Aubry
readily tapped into it. Should this be true, itulbcertainly explain a great deal as to how my
whole OPMC experience could not only be so extegigorrupted in every manner possible
but also gotten away with as has most definitegnbe case. Need | relist all of what you
have read so far that pretty much confirms thisgm&mber my complaint from 2002 that has
been scrubbed? Silverman was also named in tbiswaent as well. So, ironically, much to
Aubry’s (and likely Silverman’s) advantage, by nadliog them out in public for what they
did, everyone now knewho to fear instead of learning the hard way thatsiraseither of
them meant potential destruction upon their lives eareers.

It wasn’t until a fateful night at two of my chilein’s high school band concert that | ran into
Dr. Ryu, who | hadn’t seen in a long time. He &meere medical school classmates where he
remained in Syracuse to train while | went to Mgan. He had become one of the darlings
of the Ob/Gyn establishment in this community agttfully so because of his exceptional
ability as a physician. | was desperate to gek b@evork so | approached him about possibly
helping me as my monitor. He not only agreed sgyguiote, “Someone has to help you,
Jim.”, but he also revealed something very impdrtame that night as well. First, | was
grateful for such empathy and then even more shifohonesty. It was this conversation at
the high school that night where he then told mauahbow back in 2008, while still the
Chairman of the Gyn QA Committee, he was approaelnelthen refused to alter the already
favorable chart reviews for those cases that weuhtually make their way to Albany
anyway as part of my eventual 2014 prosecutionw Eauld | even be surprised?

| knew and even apprised him that the heat wouldrblkim to help me just as it had been
applied to the previous colleague who agreed agadl snddenly backed out. However, if
there was one single doctor in this entire regitwo would/would stand immune to the
machinations of Richard Aubry, (or Silverman), bwid be Dr. Ryu. He was essentially

untouchable by these creeps given his distinguibistdry in the department as well as the
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prominence of his group in the hospital. Yet, lmuld go on to tell me that as soon as he
agreed to help me, it was not only immediately knaavcertain parties in the department, but
he had a great deal of pressure put on him to fdogag so as well. He did not back down
and because of his willingness to do a good tHimgsfinally able to meet the stipulations of
my Board Order and reopen my practice in June &220ret, prior to that, | had been
relegated to remain homeless and penniless beocausgsteadfast compliancewith that

very Order which had been set forth in the Deteatiam. This is important to remember for
what | need to discuss relative to this compliassae a little below when detailing the

circumstances of my 2014 OPMC prosecution.

As an aside, just because Dr. Ryu was a formesrtlate and longstanding colleague, he by
no means abrogated his duties to the State byimffeursory analysis of my medical care. In
fact, | appreciated how seriously he took thisgrasient which is what | readily desired in
order to show the State that my practice of mediciould withstand the utmost of scrutiny,
which it got. | give Dr. Ryu a lot of credit forshintegrity. And what’s more, he did this

huge act of kindness for me for no remuneratioriciwvis otherwise standard for monitors.

Whatmust be said here and now is the following. Duringtthiely monthsof detailed
analysis and inspection by both practice monitbesssentially every single patient | cared
for, I know ofnot one case where my care was deemed anything but abbeatied

appropriate. Certainly, there were a number oagirgy clinical discussions where we each
learned from each other but nothing was outsidéatfwhich a reasonably prudent physician
would do under the same circumstances. In fath mow much respect | have for Dr. Ryu, it
was a privilege and an honor to hear him tell me @awy that by reviewing my charts, he not
only emphatically felt that my medical record kegpwas “impeccable”, but that he had also
learned a great deal concerning patient care ngghaehe had previously not held himself.

The educational benefit was mutual, that’s for sure

With all that said, however, my efforts still didtranslate into anything of a fruitful practice
whereby | could then claim any sort of income. sliwas because of the burden incurred by
the untenable sanctions imposed by the State Md8lozad. So, with these being the terrible
conditions by which | was allowed by the State perate my business even back before
reopening in 2012, | wrote the Board of Profesdidvedical Conduct in December of 2010

seeking a modification of the stipulations of mylpation in order to have a chance of
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successfully sustaining the practice. In fact, tetters were written to BPMC around this
time. (They can be found online as well) Thoudgltithe argument in these letters to be
compelling, the response of BPMC was to deny myestjstating that | failed to demonstrate
a tangible connection between my sanctions andangliton. Ok, sure. Frankly, the
demeanor of this agency, (again, that being yoWBR was essentially heartless when it
came to my plight. But are you surprised afterf® pages of incontestable examples

written thus far in this petition?

Also in late 2010, | sought potential employmenadsaborist with a hospital in Utica, N.Y.

| personally met with the Chief Medical Officer aexplained my plight to him. He was a
good man who embraced what | had gone through laaaehgioned my cause in trying to
obtain a position on staff at the hospital. Whileas in the process of credentialing, which
was actually moving along favorably, | happenetidee a conversation with a former
colleague who still worked at Crouse Hospital whdvaefly (and foolishly) mentioned that |
was hoping to get on staff at this one hospitaini] some colleague. Because, soon
thereafter, Ronald Stahl, M.D. the recently oustadef Medical Officer at Crouse and one of
the original four who was party to the departmehéaand railroading back in 2001,
apparently put a call in to this Utica hospital wdadter my application was essentially
scrubbed. You see, those who perpetrated this smhell bent on keeping me down and
out for as long as they had any influence oventager. And why wouldn’t they? After my
practice closed, everyone in town got an immedigéstion of patients from the almost four
thousand active ones in my practice that were mdtxstranded after losing their doctor.
Even though | have been highly critical of this méBtahl), it must be clarified here very

briefly as to his entire role in my life since 2001

In mid 2007, after the dust had settled with thats€rouse Hospital, | needed another expert for
the second Hearing that summer to speak to two nawes that had since been added onto the
previous list of cases from the 2005 Hearing thas whrown out. With virtually everyone not
wanting to get involved, my attorney queried Stélvho had left clinical medicine altogether for
hospital administration), as a last resort to §ée would be willing to help. It's hard to explai
his personality but for a very small window of tintleis guy actually did a good thing and
testified on my behalf at the second hearing. lde @ssentially a political “yes-man” who
claimed he had no idea that matters for me had dpinaled that profoundly since the hospital
MEC Hearing. In fact, | believed him since Aubrasvthe real culprit in all of these additional

misgivings. | believe Stahl’s role in the origir@se was more out of spineless obedience to the
110



power than really anything else. You know, thestgb guy when you shake his hand, it’s like
grabbing a wet fish. | don’t think that he realigliked me outside of being ordered to dislike
me. This is just always who he was. So when abkady attorney, he actually agreed to help
and his testimony turned out to be solid and whatlgsistent with the medical record and the
science of Obstetrics for the limited amount ofitesny we needed him for. It was not a
surprise, however, to see the Hearing Committeeedlttle weight on his testimony because
they had to. So, despite his temporary assistan2@07, being the company man that he was,
Stahl soon fell back into place as an adversaleahent in my dealings with Crouse Hospital
when they pulled that second sham on me in 20G8yoA can see, this entire thing was such a

disaster no matter how hard | tried to overcome it.

After | reopened my office in June of 2012, thesme practice conditions were still in place
since the three years of probation are clocke@dtive practice only. By this point in time, |

had only been able to work for six months out ef pinevious four years due to what was done to
my license and career. In 2012, | had severaépttiwho desperately wanted to return to the
practice but couldn’t due to a continued non-patust with their insurance company (and many
others) secondary to the license limitation. Timsgddition to not being able to obtain hospital
privileges, fueled my second attempt at achievingpdification of this Board Order that was
essentially killing my practice and more importgnthy ability to support my five children.
Everything had been lost by this point in time. n@aevas a million dollar house that | had waited
my entire life to not only build, but completelysigned myself as well as overseeing its entire
construction (as this has always been an outstdeaist of mine), that had to be literally given
away after it was 95% complete. Never got to iivé one day. Gone was my 401K and all of
my children’s college funds. Little was sparedside of the home that my children had lived in
since moving to Syracuse — thanks only to the widigs munificence extended to my family by
the local community bank who held that mortgag@vking all that we had been going through.
Otherwise, my children would have also been outherstreet thanks to OPMC and their
handler, Richard Aubry.

So, in July of 2013, | wrote a thorough and compeglmodification argument for BPMC to
reconsider providing me, (once and for all), whb telief necessary in order to be able to actually
fulfill the Hearing Committee’s original Determinan premise that | be able to carry on in

practice. Exhibit T is the Statute that spells out my right to filattpetition as well as the one you
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are reading right now. It is submitted for allsie that not only have | met the criteria set forth
the language of that law, but thé®U, BPMC, had an obligation as well to act on sucbcuest.
Exhibit U is submitted in three part$)1 is the certified mail receipt to make sure you'tcelaim
that you did not receive my 2013 petition. Note tlate,7-15written on the card that would be

for when it was sent in July of 201812 is the actual petition with a proposed agreemteait t

would have enabled me to get my insurances andthbppvileges back. And)3 are the

material documents that supported the petition viiere also the fulfillment of the conditions
BPMC stated in my previous attempt were not metally encourage the reader of this petition to
read what was sent to BPMC in 2013. It speaksmekias to the oppressive conditions | had
been under as well as the continued mistreatmeaeived from this despotic State agency. Let

us now examine how well you upheld your end oflfive after receiving this appeal, Mr. Servis.

Again, as part of this 2013 petition, | addressacheand every point and condition that BPMC
made in the previous denial as not having beenmm@der for you to consider modifying my
Order. In addition, by this time, you also laer eighteen months worthof practice monitor

reviews that demonstrated, without question, wioatknew all along about my ability as a
physician, which was the fact that my patient ¢eré been consistently deemed appropriate and
acceptable without a single instance of concernendmder a level of scrutiny few doctors could
withstand, while simultaneously receiving such higgrks for proficiency. In other words, you
had no argument against what | was rightfully seglkis provided in the law itself and based

solely on factual material evidence.

Even though I laid out a case for BPMC to consttlat was completely justifiable, the component
of my petition that ought to have compelled youME8P, to act as swiftly as possible was my plea
as it pertained to my children. | essentially bEygou for relief and specified that time of
response was of the utmost importance as the peasis consistently on the edge of failing. To
provide an even greater perspective regardingfteetef this limitation on my finances, even
after | was able to reopen the practice in 2012, comgfdefact that my gross adjusted income for
my 2012 and 2013 federal tax returns were -$57z20@0-$3,800 respectively. And those aren’t
just dashes to separate out the numbers from xhe T@ose are negative signs. 2014 wasn’t

much better.

So, what was your response to this 2013 petitieagihg with you for help? How did you
carry out your legal mandate upon receiving suggaest? Well, that would be anyone’s

guess since it has now been eighteen months din@esisent and you still have not even
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bothered to answer. So much for the urgency spelle in that appeal. So much for
BPMC/OPMC demonstrating any respect for the lawrawvealing any capacity to operate
legitimately outside of what they had repeatedlylenabvious as being one to violate every
conceivable portion of this process so as to ruyrpnefessional and personal existence. So

much for your humanity. Really, Mr. Servis?

And as previously mentioned, Michael Hiser, the tmesent prosecuting attorney working

for the State, stated that even he was troubldtiibyplatant disregard of my petition by
BPMC. But did anything change? Of course note @hly thing | received in response to
that plea was the ramping up of a prosecutionitivatved those bogus cases sgirtyears
earlier after they had been ruled appropriate ByGln QA committee but still somehow
managed to grow legs and make their way to Alb&iy. years these sham cases sat lying in
walit for the right time for OPMC to once again lgrioppression and destruction onto a career
that was, by then, hanging on by a tattered thrddmkse cases were now going to be dusted
off and used, on top of a new angle of prosecutiahwould prove to be my final undoing
after sustaining this fight for thirteen years. élon this below.

The point in all of this discussion about the semg imposed upon my license is this.
Despite there having been two Hearings in my cdssrevl have more than amply spelled out
the details on how saturated with corruption anemi#y wrong it all has been from the
beginning, involving nearly every single componehthe process, in the end, the punishment
ended up beingay more than what was originally intended. This is bué@tipulation in

the law that gave me the right to file those prasipetitions as well as this current one.
Again, it is quite conceivable that the 2007 Hegu@ommittee didn’t fully appreciate the
effect of their ruling on my ability to ever pramiagain as a physician. |tend to think not,
though. However, there were parties vdi know and they include individuals at both
Crouse Hospitahnd the Department of Health. And after | pleadedtifi@re to be any sort of
relief even in previous attempts, | have been gmygiored. The word malice has been used
numerous times in this petition to illustrate thetive behind ALL of this. However, it just
doesn’t seem enough anymore to describe the redltynat these people — OPMC, Aubry,
Silverman, Badawy, Crouse Hospital — have donbeasé matters. Malice on steroids maybe.

| have contended that the ultimate goal of those @il this to me was to place a “limitation”

on my license because those who perpetrate theseo$things had thieereknowledgethat
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by doing so, it woulditerally destroy any hope of ever practicing again. Ireothkords, | am
claiming that it wagNTENTIONAL . “But wait!”, you say. “What about the fact thaiu

were found guilty of misconduct in using forcepsl &inus the limitation was legitimized?”

Well, first of all, if after readin@ny of this you feel my prosecution or penalty was

legitimate, then you are deluded. Furthermor@viehmore than adequately established the
fact that the limitation for the advanced formdateps makes no sense at all since the whole

premise of the prosecution from the start was ke tavay ALL of my forceps privileges.

At first glance, onenight think that by OPMC taking away only the extreme types by
limiting my license for them, | had actually wonarsense because the forms | was allowed to
still do comprised virtually 95% of all forceps easencountered by the Obstetrician. | even
thought this at first. But not so fast. By themyodlimiting the advanced forms of Obstetrical
forceps, two things were accomplished. One, Aglatyhis childish way by taking away

from me what he was jealous of. And secondly, #tresw full well that even this
inconsequential and trivial limitation would havestsweepingly destructive effect on my
career as evidenced by what you have learned dekohcome of it. So, in summary, they
knew all along what they were doing. Buotentional? Did they really do this to me
intentionally and thereafter purposely ignored ang all attempts to modify my Order, and
specifically, the license limitation for this sgderpose of inflicting continued (and really
permanent) injury on my life? The answer — mo$indely!! Don’t forget, not one case has
ever been produced where my use of forceps causedatnetio any baby. It was all about
“indication” remember? And we already know by nihat even that was a farce. This is
crucial to keep in the forefront of your mind asuyead further. If this claim of

“intentionality” were really true, then surely l@lld be able to show some sort of example or
proof for that matter as to how | could declarelsacthing. Well, sit back and get ready to

read even more incredible information that is alioute disclosed to you.

Case of Marc Feiner, M.D.
Who is Marc Feiner, you ask? This man was an Ob/@m the Utica, NY area (I believe

now retired) who, ten plus years ago, used fortepiliver a baby where he was so reckless
and incompetent that he literally committed mangider on this poor child. | am intimately
familiar with the case because the family who that baby are close personal friends of
mine, not to mention all extended members beingptst as well, including the mom who
would eventually transfer to my practice and hagednly live child delivered by me years

later. Without getting too much into the horrifletails, what this man did to this baby and
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the injuries sustained by her were THE MOST vicithisg | have ever seen in medicine. |
saw this otherwise perfect little baby girl whilkeeswas still on life support, though brain
dead, with her bilateral mastoid bones (behincetirs) sticking out of the skin, his delivery
was so violent. To make matters even worse, tvaseword that he had devastated the life
of another baby by his use of forceps as well. @édwer, this man went on to further establish
the rotten nature of his character by how he aaddwyer launched a smear campaign
against the beautiful and upstanding mother irfitsecase (whose baby was mangled by
him) after she sued him. What's sad, he wasn’hédnax doctor and was only covering that
evening where he was so impatient because he peayimus engagement that he rushed the
delivery, of a premature infant no less, in oraegeét out of there. The loss to that family has

aggrieved them to this very day and, of coursd,faiever.

Of course, OPMC would soon get involved since sachse is impossible to avoid an obligatory
reporting to the State because a death had occukneolwing what OPMC did to my license by
limiting it for not so much as even causing onedbiharm to any baby, it would seem that
Feiner was really going to get it along these liokkcense restriction for these procedures.
Right? With definitely one and perhaps two baliaging been victimized by this man, it would
seem completely logical and furthermore, legitintatéake awall of this man’s forceps
privileges through a license limitation. No? ®iat was his final penalty from OPMC —
particularly in the area of license limitation? wknow, the very thing that would stand to
equally destroy his potential to ever practice agast like me? The answer: NOTHING. Not
only did he strike a deal with the State by plegdimo contest”, (which is not an admission of
guilt), where he would only be on probation foreaipd of time, but he completely walked far

as the devastating imposition of a license limatati Why? Becauseveryonein the know, of
course, knows the effect of such a thing. Everyiartbe know, whichncluded OPMC.

OPMCabsolutely knewthat by imposing any sort of limitation on a pltyan’s license, it

meant that he/she woufohd it difficult to seek employment in the future.

But hold on a second. How could | say that OPaSolutelyknew such a thing? And if so,
wouldn’t that add an insurmountable quantity ofgheito my previous argument that by
knowing such a thing, thagtentionally imposed a limitation on me with the sole purpose o
inflicting long term harm only to then dispensetwéill efforts to modify that limitation in
order to maintain the level of destruction uponcayeer? | am going to absolutglsove it,

so hang on.
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So essentially, (according to his Order), as lan§e@iner attended a continuing medical education
course on the use of forceps and vacuum and agqeawgbnitor was able to review any future
operative vaginal delivery cases (only), he rethiak of these privileges in regards to his license
by ruling of the State. As a result of this contglg incompatible and outrageously unpardonable
Order having been handed down to Feiner by OPM@yaseotherwise fully permitted to use
forceps at any time in the future with the only might beingsubsequentto their use and not

prior. How is this protecting the public from adwn offender? No pre-use consultation
monitoring to ensure the public’s safety. Nothirgp practice monitor for his entire practice,
even — which was my sentence. Nope. Just a moeijoirement for any operative delivery —
after the fact. This is despite him already hakiligd one and possibly another baby with them.
| will repeat —killed. Not some nebulous “lack of indication” of thase that resulted in a
permanentlicense limitation in my case without any standevdr having been produced. No, of
course not. A baby was now dead because of hinh@ndcompetent use thereof but yet, no
license limitation for him. Does this make anyssh But you, BPMC, then had the audacity to
not only impose the career ending license limitaba me foNOT having donANYTHING ,

but then flat out ignored every effort to overcotine devastation because of it while

simultaneously permitting this man to walk, scotef?

If the standard applied to me was applied to hienstmould have had as a bare minimum, all of his
forceps taken away with only vacuum left availaoléim. This limited use to that of vacuum
only is the case for most practicing Obstetriciangway, since probably 95% or more don’t even
use forceps. By killing a baby and possibly sesiginjuring another with Obstetrical forceps, it
should have been clear that he had forfeited ptgsito use them, regardless of any educational

opportunity or practice monitor.

In the Hearing Committee’s own words on pages 6566y Determination and Order in regards
to having taken away my forceps privileges throtighlicense limitation, they stated the
following:

“The Hearing Committee recognizes that this limitah will remove one tool from Respondent’s
armamentarium; however, a cesarean section is acemtable alternative.”This is a monstrous
double standard. But still, no license limitatfon Feiner, yet we all know my plight and the end

result thereof. Yep, my baseless penalty IMENTIONAL alright and there is nothing in this

universe you, Mr. Servis, (and your dubious leddipref BPMC), can offer to offset this reality of

what you did to me and continued to do to me asgymse to ignore my subsequent pleadings.
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| offer Exhibit V which is the 2003 Board Order for Marc Feiner, M.IDbok at it. All he

got was a censure and reprimand and three yedratmn. No thirty day suspension (in
order to “contemplate” his actions), no fines, maitiations in his license. Essentially,
nothing! Plus, look at how they disgracefully minimize wha did to that poor unsuspecting
baby girl (using the heartless word “fetus” no Jesgh the following wording;Respondent

delivered Patient A’s fetus by forceps, which re®d in, among other thingshilateral

subdural hematomas in Patient A’s fetus. Respontiebstetrical care of Patient A failed
to meet the accepted standards of medical cardnenfbllowing respects: 1. Respondent
failed to perform a competent and/or appropriatadeps delivery of Patient A’s fetus.”
“Among other things?” How dismissing of what trdlgppened in this case. He massacred
that baby and what became of all of this for hiiM& went back to work and enjoyed the

fruits of his profession.

Oh, and | alImost forgot. Just look at who the Bcosing Attorney was for the State as well,
in this matter. Uh huh, Timothy Mahar. I'm sorbyt | must once more specify what a
reprobate this man is, as well, for his role inadlthis. Intent and malicgroven once again
concerning this awful man when examining what ltetdime. Yet, this is not the proof | just
mentioned above about them having preexisting kedge of the devastating effects of a
license limitation in order for them to try andiobethat they “didn’t know”. That's coming
up. If anyone were looking for any sort of lege¢qgedent in support of my petition to have
my license limitation modified as | proposed inttB807 modification petition, this is the
exemplary example. Yet, by this standard along eiterything else presented here, a
vacatur is the only suitable option.

Practice Monitoring

| want to leave no issue uncovered in this petitidherefore, the matter of Practice
Monitoring, from an administrative imposition peesfive, needs to be discussed — because
EVEN this was subject to corrupt manipulation byMiPand the Hearing Committee. If one
were to truly examine the law as far as requiring sort of monitoring of my practice, the
following entry from the PHL 230 provides an int&tiag look at what should haween the
case for me as opposed to what they indeed indlicnd I'm going to use the Hearing

Committee’s own words tprove it. The Law:
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17. Monitoring. (a) A licensee may be ordered teehlais or her
practice monitored by another appropriate licersgtss investigation
and review pursuant to paragraph (a) of subdivigeonof this section,

if there is reason to believe that the licensee ismable to practice

medicine with reasonable skill and safety to patids.

(c) If the committee determines that reasonaalese exists as
specified in paragraph (a) of this subdivision #rat there is
insufficient evidence for the matter to constitatesconduct as defined
in sections sixty-five hundred thirty and sectioxtysfive hundred
thirty-one of the education law, the committee nssyie an order
directing that the licensee's practice of meditiaenonitored for a

period specified in the ordexhich shall in no event exceed one year,

by a licensee approved by the director, which majude members of
county medical societies or district osteopathiettes designated by
the commissioner. The licensee responsible for tnong the licensee
shall submit regular reports to the director. # titensee refuses to
cooperate with the licensee responsible for manigoor if the

monitoring licensee submits a report that the b&enis not practicing

medicine with reasonable skill and safety to hib@r patientsthe

committee may refer the matter to the directorfdiother proceedings
pursuant to subdivision ten of this section. Anesrpursuant to this
paragraph shall be kept confidential and shallb®osubject to
discovery or subpoena, unless the licensee refasesmply with the

order.

We need to really look at what this section ofldwe is saying, as well as the proper
interpretation thereof. This is a very importaettson to grasp and has huge application
concerning this appeal, as if there hasn’t beeniginpresented already to justify the cause.
Let’s get the obvious out of the way. Notwithstamgcthe fact the that the Hearing Panel
actuallydid find for misconduct (although unfounded as youehs#en) and thus one might
immediately conclude that tlshall in no event exceed one yeastipulation in 17(c) might
not necessarily apply to my case on the surfaég ciear that that subsection of the law is

only intended to be implemented as follows:
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IE_the committee determines that reasonable causstexas specified in paragraph (a) of
this subdivision ANDthat there is insufficient evidence for the mattty constitute
misconduct...the committee MAMsue an order...for a practice monitor. The three KEY
words ardF, AND andMAY . The legal permission to apply 17(c) AT ALLasmpletely
dependentupon there beingyeasonable cause({thus thdF) as specified in 17(AND

only in the context of insufficient evidence forsoonduct whereafter the requirement of a
practice monitoMAY be imposed. Otherwise, 17(c) is off the tablegdther WHEN there

is NO reasonable cause, regardless of the issue ofciamit’ evidence or not for misconduct.
In other words, the fact that | was found guilty feisconduct is irrelevant because the
“insufficiency of evidence” provision is rendereaat should there not be reasonable cause
as specified in 17(a). Ok, so what is ttdasonable causthat this entire matter of practice
monitor is contingent upon? Well, let’s look &(4) again. The reasonable cause for there
to be ANY sort of practice monitor imposed and I@(c) to ever even be considered is
contained in the languagt, there is reason to believe that the licenseeauisable to practice

medicine with reasonable skill and safety to patief

So, in other words, ONLYvhen OPMC determines that the licensee is UNABLgractice
medicine with reasonable skill and safety to pasi€thus theeasonable causesquirement)
is a practice monitor allowed to be imposed asraghument or sanction or probationary
stipulation. Notice the use of the wofdhay” , in 17(a) as well. So, even if there was
reasonable cause, the law still doesn’'t mandatelieee be a practice monitor. If, however,
we were to apply 17(a) in the reverse, it woula agjitimately read as followstf there is
reason to believe that the licensee IS ABLE to pree medicine with reasonable skill and
safety to patients, then licensee may NOT be orddoehave his or her practice monitored

by another appropriate licenseeThe law is pretty darn clear.

So, with all that said, what did the Hearing Contedtstate again in my Determination and
Order as far as this issue of reasonable skillsafiety to patients for James R. Caputo, M.D.?
As entered above on pages 82-84 of this petittoay stated the followingThe Hearing
Committee believes that Respondent has the requisiknowledge and skill to practice
medicine safely...” Yet, to be fair and upright, they followed that wgrte with a litany of
disparaging comments about my clinical practicé the least of which was their repeated
condemnation of my use of forceps during the sixithndospital sanction that we all know

by now was unduly imposed in the first place. datf it should be abundantly clear that any
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and all criticism by the Hearing Committee in the&nalty statements submitted on pages 82-

84 were completely unfounded and thus are (intsgadompletely not applicablhen

considering this discussion of the law concerniragfice monitor as well as the foundation
of this entire vacatur petition.

So what is the point in all of this Practice Monitliscussion? Well, first of all, given the fact
that the Hearing Committee stated themselves tiegtfelt my practice was skilled and safe
certainly upends the “reasonable cause” claus@ @)1 There is no doubt that the
disapproving language that followed that statenfenfounded as it was) was what they used
to justify the monitor. However, with there being one hurt in any of these cases as a huge
mitigating factor, it is my position that tiMAY in 17(a) and/or 17(c) ought to have been
more in play by them either not imposing a monéball or at most one year — again
predicated on the erroneous fact that they founeraely. Just take a look at the monitor
imposition for Marc Feiner by comparison. His ntoring was limited to his use of
operative vaginal delivery only amabt his entire practice even though his verdict was
essentially on the same subject matter as mingh-aminfinitely (you knowi,infinity being a
pretty big number) more justifiable basis. Solomg as Feiner avoided any sort of operative
vaginal delivery, he did not require a practice itam If my monitor requirement was for
that same limited application, | believe it woulaMe been considerably easier to find
someone to monitor me based solely on the amounbdd alone this would have spared the
monitor in having to complete. Instead, | was &afto wait thirty months in order to reopen
with my monitor because the numerous individudlad approached prior to Dr. Ryu all
politely declined. Oh, but there were other casewell outside of forceps in my prosecution
that they found adversely for that justified thagdment of the monitor requirement.

Nonsense. None of it was valid. Not one bit.

Remember, since the law states that the practicetonavas something that MAY be
imposed, ought not the penalty for me have beewerighe precedence in the Feiner case,
which occurred BEFORE my case), simply the same Cétlirement and nothing more? In
fact, 1 did in fact comply with such an order foME from the hospital back in 2001 since
this was a mandate imposed as part of the six mamttbn on my privileges, which again, |
was fully compliant with, even to this extent. THearing Committee knew and even stated
that | had the requisitenowledge and skilto use forceps since again, all of these cases wer

executed without any flaw on top of the fact thaatl dozens upon dozens of cases proving
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that | knew how to use them with great skill asaggd to Feiner — who took the life of a
newborn baby. The Committee’s beef with me wagattn of use and not anything else.
Did they really need to limit my license in order e to learn my lesson in all of this over
and above what would have been gained through GNHe ientirety of my prosecution was
based on “supposedly” not understandiiten best to use them? They felt that Feiner was
able to go from killing a baby to proficiency byrgly attending eight hours of didactic
teaching of forceps without the need to limit hiigehse or demonstrably prove to someone
that he was mechanically skilled enough to actuadiyallowed to continue using them. So
why then was there this the huge disparity betwikeriwo of us in relation to the penalty

imposed? Do | really need to ask that questich@ive you a hint. Malice and Aubry.

| am going to repeat this so that it remains patadear. When examining the words used by
the Committee in order to understand what mighthle& excuse for having exacted this
degree of punishment, wholly inconsistent with wihay meted out to Feiner, itwathout
guestiontied to their condemnation of what they were dentegas my violating the six month

hospital restriction. This waBHE most aggravating factor in all the language set forth by

the Committee in their Penalty section of my Deteation and Order. Don't forget this last
point as it is th&ornerstoneof this petition, in addition to all else providbding equally as
strong components of that rock solid foundatioradi® for what | seek. Hang on, we are
almost there. Thbig oneis soon to be presented. Yet, when examining Whsafjust been
presented on the subject of Practice Monitor, #ut that they imposed as harsh a penalty on
me further establishes the fact that all alongs¢hiavolved with my case had an agenda to do
whatever was necessary, including malicious intermdyder to ensure that my medical career

was toast..

Truth Summary: | have disclosed a great deal of informatiorhis section on thgeality

of what my penalty was over and against what tharidig Panel had intended. It should go
without saying that NONE of ANY of this entire peaition should have happened to my
professional career. Nonetheless, | fought theldimit knowing the fix was in. But after
living through it all on top of putting togethet #iat you have seen in this document, not
even | realized at the time just how deep thatffeally was on paper. | at least thought that
by it finally being over in 2008, | could finallpbk up without seeing this seemingly never
ending black cloud hovering over my life so thabuld simply move on hoping the wounds
would quickly heal. But as you can see, thoserexeging this thing had other intentions.

This whole thing was all about total destruction &imat is what they got.
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You, Mr. Servis, and your OPMC, by allowing youfgelbe used in this manner and then
taking the ball and running with it, took away nmelihood! Over what? The fact that
someone was able to twist the facts and statd preatormed certain procedures flawlessly
but did so outside of how or whémeywould have done them, even though tdep’'t even
do them? Seriously? Well, that's what you did #nid entire document has proven it
resoundingly! Not only was this entire ordeal unfounded frdra start, | had plenty of
recourse, at least at the modification petitioreleto seek some sort of relief after the fact.
The first attempt was shot down as not having risesnough of a level of proof that my life
was in shambles as a result of the imposed Ordendnéar greater negative effect than
originally proposed. You didn’t care. You wer#l sbllecting your paycheck. You didn’t
have to live below the poverty level. You wereeatd (somehow) sleep at night. Why bother

doing your job when simply snubbing me was so nmeadier and all the more delightful?

Therefore, by resubmitting what | would considdrudlet proof second petition, the only
answer BPMC could muster was to not only simplorgnt, but to also ramp up another
malicious prosecution since there was no way aftied the contents of that petition. In
other words, that petition left no rodmat to accommodate my request which would have
enabled me to potentially reach practice success again not to mention, properly provide
for my children. But this was counter to the olgnkan so, the response was to set it aside,
(just like we have seen with my 2002 complaint ML regarding the initial sham peer
review at Crouse Hospital), and then pull six y&drcases from your back pocket in order to
put me out once and for all. Again, the evidespeaks for itself. Shame on you, Mr. Servis
and your whole organization.

QuEsTION: Givenall that has been presented here concerning #hieyref what |

experienced as far as penalty over and againsttwbairiginal intention was by the Hearing
Committee, in addition to the case law cited infleeer matter that confirms that my license
limitation was NEVER justified from the beginnirggs well as the misapplication of the
Statute governing the imposition of a practice rntmmbased on the Committee’s own
language, not to mention the repeated petitiofmt@ my Order modified with substantive
material evidence to support such an effort (oalpe disregarded), is it BPMC'’s position
that all of this exculpatory/exonerating evidene@ifact noinew material evidencebut
ratherhas been previously availableand yet despite OPMC having both known and

considered these undeniable factgyauldn’t have likely led to a different resultin my
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case? Becauseahy of this irrefutablematerial evidence_isnew, then it isindisputablethat
it would havelikely led to a different result —that beingno investigation, prosecution
and/or penalty whatsoever. Additionally, do nasé arguments represenitrtumstances
which have occurred subsequent to the original detmination that warrant a
reconsideration of the measure of disciplin€? This was the foundation of my previous

two appeals to you with still no answer after thiest.

2014 OPMC Prosecution

Stepping back a bit, after the negative 2008 ARIBig on my appeal and being out of work
for nearly four years, save for a short six morghqa in 2009, it was such a good feeling to
finally get back to practicing in June of 2012 dpimhat | spent half my life training for. |
honestly thought that maybe OPMC would now leaveatore although back in 2010, there
was a continued interaction with them concernirggéhmost recent cases from Crouse
Hospital that had been clandestinely sent to Altaspart of that institution’s repeat sham

peer review that also occurred in 2008.

Just as before, | not only provided OPMC with dethaccounts and clinical justification for
each one of those cases, | also informed the treseputing attorney for the State, Cindy
Fascia, of some of the goings on in the Departrae@b/Gyn at Crouse/Upstate that ought to
have spawned an official investigation into sonméss misconduct on part of those who
both perpetrated it and were still in power. Thevpus (discarded) complaint from 2002
where an actual case file # was assigned wastiitiguit enough to stimulate OPMC to
follow the law by investigating EVERY complaintrgceives. So, | figured something
tangible as far as an egregious level of conceghtfinally provoke this agency to finally
investigate this place as well as offset this lates of aggression against my license. | even
gave medical record numbers for the BIG case tledboth know you (OPMC) are readily
aware of. Ok, I'll say it here for the record €ase where Crouse Hospital intentionally
euthanized (you can use the wondrderif you want) a five day old baby to avoid a massiv
lawsuit for the most egregious instance of neglgeany Obstetrician could ever (really
neve) imagine to see followed by a most despicable cape And you, OPMC, know |

retain the actual records in this case for botmtloéher and the baby. Still, no justice for that

child either, as with everything else involvingshiepraved department.
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After sending this information to Ms. Fascia, fonee reason, even though she made it clear
in her correspondence to both my attorney and rauethie DOH was seeking to revoke my
license, | never heard back from her or the DOHntil.ireopened my practice more than
two years later where she was no longer involMadould like to think that perhaps she had a

conscience. | could be wrong but I will give hiee benefit of the doubt.

So, here in June of 2012, | was glad to be finaltving forward. Patients were happy to
have me back. | was able to get on staff at Se@dlw's hospital after | was shamelessly
browbeaten for over a year by them as part of fipdi@ation process, even though | had
enjoyed a staff position there for years priorltafthis — with a perfect clinical record.

They, St. Joe’s, are an entirely different storyowlike their cohorts at Crouse Hospital [they
all comingle with each other despite being separat&utions], chose, within three months
being back on staff, to pull a sham peer revietheir own on me that was just as disgusting
as any other | had experienced (fervently drivemheyhospital’s notoriously spiteful in-house

counsel) but beyond the purpose of this appealegatily presentable should the need arise.

Needless to say, that appointment at St. Joe'sdastly six months into early January of
2013. You were even aware of this matter as theg to use you, OPMC, in the same way
Crouse had by trumping up a case and secretlysgiitdo Albany that you had to eventually
toss out (shockingly given your own history) beeathe facts werthat blatantly in my

favor. Apparently, there is a community-wide shaaer review playbook that gets passed
around amongst the other malefactors that partakeese schemes as well. | speak to this
matter for both completeness, on top of pointingtbat there is a culture of moral turpitude
amongst many of the healthcare leaders and adnaituss in this community that is not only
sickening, but it also speaks volumes as to whiethentinues to be a substandard of quality
and excellence, at least as it applies to womesgdti. Hey, wait a minute. Isn’t it OPMC'’s
mission to protect the community from this sorbafl medicine as well as moral fiber? Or is
it really only select cases and select doctors midipg on who is favorably connected to your

office? That'’s right, it's all about who you knawthis society and not what you know.

Nonetheless, it was the summer of 2012 and | wagmyed to be practicing medicine again.
| had even picked up in the operating room whérad left off years earlier as if there had
been no break at all where several patients bedafitmensely from some pretty complex

surgical cases | was blessed to be the doctorlfalso had a wonderful nurse and secretary,
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even though business was not so great. And thehwhen it seemed as though life was at
peace again....boom. | got served with papers frétiviO in early 2013 that they were once
again investigating me for misconduct. | almosnited. This time the agenda was clear.
They (you) were going to stop at nothing in ordemtake sure my life continued to be
miserable. Sure | was allowed a little reprievd, that was apparently just a tease. The
agenda this time around? To put me down once@malf The angle? Well, on top of there
now being only two cases from the 2008 ruse at §&ddospital, | was now also being
investigated for having violated the terms of miethyear probation that had been

(unjustifiably) imposed five years earlier backid08.

Let's make something clear right here and nowad ho choice but to remain unemployed
and literally, (this is no joke), penniless for dgdour years during the time it took to get my
practice reopened in 2012 because | was UNABLHRlfdl the oppressively cruel probation
conditions that have already been discussed, ooftopt being able to find any suitable
employment in that time due to the profound dantagay credentials. | couldn’t get work
anywhere using my medical school education becaosme is going to hire anyone who has
been labeled by the State of New York as having lbeend guilty of multiple counts of
misconduct. The language alone is so damning.oMy hope to get out from under the
massive debt that had been sustained was to reop@nactice that | still had sitting there
from 2009 waiting for me because of a landlord wikbes the meaning of generosity and
encouragement. He believed in my ability to getkdeand thus has extended more grace to

me than anyoneverin my life.

During this time out of work between January 2040 dune of 2012, | still had my New

York State medical license which was active an@mtise in good standing. | actually went
on a surgical mission trip to Africa in June of 20ds a means of serving others while trying
to keep connected to my profession as | waitedhferconditions to be such that | could
indeed reopen the practice. ONLY when | was ableut together the stipulations, (double
malpractice insurance, practice monitor) was | times position to reopen, after a mountain

of other hurdles to get past as well, (includinguirance panels), in order to be able to actually

see patients and get paid. In other wordQldiently abiding by my imposed sanctions, |

remained out of work and homeless. Rementimrauseof my submissioo my Board
Order, | had to close my practice in early 2010 wuthe lack of cash flow to be able to cover

my malpractice premium, which then led to the (dicgrated) thirty month layoff. | didn’t
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say, “to hell with them” and thus reopen my praeiit defiance to what | had been required
to do per my Order — like some doctors have chtselo given their own dire circumstances
as a result of similar punishment. This is impatrta understand as you read further. No, |
waited, to my huge detriment, in order to be coardlwith what we all know was a

groundless and onerous set of conditions to beghn w

So, what was this new angle of having violatedtémms of my probation all about then?
Well, it all stems from an honest mistake on myt.p&uring those thirty months out of work,
a handful of times | helped various friends andébaitives out with very limited needs
concerning their health. | might see a friend dag who was experiencing clear-cut
symptoms of a sinus infection where he needed to ¢os doctor or prompt care in order to
get better. Instead, | took his history includpast experiences and allergies and helped him
out by calling in a script for antibiotics so asste his condition resolve. Remember, | had
my license still and this was totally within my higand ability as a physician to do such a
thing. In fact, there is not a single practitiomethe State of New York, (Physician, PA, NP),
who DOESN'T do this on a regular basis. It ispaft of life as a medical provider. Even
retired physicians who retain their license evenhi®long into their retirement. They don’t
need to be in practice or have liability insuramcerder to do this. This is normal and by no
means any sort of abuse of their license or theesys This should be absolutely clear to
everyone reading this.

However, in my case, because | did not have doulaleractice insurance as well as a
practice monitor in place when | called or wrotedh prescriptions, | was now technically in
violation of my Board Order because by doing swas (by definition) “the practice of
medicine.” Upon seeing the list of patients OPMé&hted records for, (which included both
of my parents), it was clear as to this new anglerosecutorial approach. | had no idea at
the time of such a thing nor had | truly realizked potential pitfalls of simply helping a small
number of individuals during those two years. drdi thumb my nose to the State by
defiantly going outside of my Order by having danis. This violation wasn’t done
knowingly or willfully. My writing those prescripins was not done in bad faith. | had far
too much at stake to commit such professional dejaspecially after having defended
myself so vehemently all those years. Yet, as$ahey were concerned, they finally had me.
And they were right. | never even contested tli@ses. But when you look at the actual

prescriptions themselves, they were all for singple time scripts and not anything else.
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| knew they were going to use this misstep of mnkammer me. Should anyone be
surprised with all that you have read so far? $mitaworried at all about the two spurious
patient cases that they had sat on for those sirsyelhey were readily defensible. No, this
prescription thing was their coup de grace (theatt blow) as far as their dealings with me
after thirteen years of defending lie after lieeedless to say, | was very concerned given
what | already knew this agency was capable ofglo#ind frankly, from what | have since
learned from the case law, it is my position th&ML, knowing that these probation
conditions are cruel and unfair to nearly everysatign upon whom they are imposed, uses

them to set up doctors for the very thing | gotgtaun.

The Case of Vito Edward Caselnova, M.D.

So, what did OPMC do with this new set of charg&&?ore learning how they once again
scandalously declared themselves in their dealvitisJames R. Caputo, M.D., let us first
examine if there have been any precedents in thtegang these same lines of probationary
violation. My sister, (God bless her), a formesisant District Attorney, did a thorough
review of the case law for me and sent a numbexaimples she was able to find. One of
them says it all. |, therefore, submit h&ehibit W for consideration. This document is a
1997 Determination and Order for Vito Edward Casei) M.D. and stands as a crucial
precedent in relation to my case with several exélg important facts contained therein.

The reader of this vacatur petitianust review this Exhibit as a substantial foundationrfoy
argument. The underlined sections speak volumé&s\akat | have been contending for
thirteen years as being a malicious prosecutiorreylspecifically, the Department of Health
and their prosecutorial arm, OPMC, have gone abodebeyond the scope and dignity of the
law by persistently bringing devastation on my hfed career — and without an ounce of

justification.

What does this case tell us? First, here is aodedio had the same probation conditions
thrust upon him (practice monitor, double malp@Einsurance) as | had. As you can see in
this doctor’s own words, these requirements wiiting him” , not to mention the fact that
as a result of his prosecution, the Committee egeagnized that he had suffered
“significant humiliation from the loss of his livahood as well as his home.'l can

completely relate to this poor soul’s pain. Unabléind work anywhere outside of medicine
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(sound familiar), he essentialBID thumb his nose to his probationary terms and pdee

to practice medicine full time without any of trequired stipulations in place. This wasn’t
him simply writing a small number of harmless prgg®ns for close friends and/or
relatives. This was full scale medical practiagsale of his probation terms. And what was
the penalty for this man for having violated higris infinitely, (that’s right, “infinity” again),

more than what | was found to have done? Six nsoatlded to his probation, that's it.

Before | drive my point home in all of this, | waatdirect the reader to notice some other
pertinent facts about this document as well. Naw the Hearing Committee for this man
actually showed themselves to be human and wita# lof understanding as to the
devastation felt by this man. And note, TimothyHhdawas nowhere to be found in these
proceedings. As stated, this Hearing Committe@@ekedged the great humiliation he
suffered and by also relating the fact that nogpeitvas even harmed by his actions,
apparently gave significant weight to this as wdlen concluding that he didn’t deserve to

lose his license.

By comparison, what was my fate as related to Rselhova’s? Just as was the case for him,
no patient in any of my cases (prescriptions oentfise) was improperly treated or harmed.
And my having written a small number of prescripsavere a fraction of the exacerbating
circumstances involved with a violation of the sgmabationary terms that Caselnova had.
And remember, when | asked the latest Prosecutimhaél Hiser, months earlier what it was
that they felt they had with any of these latestrgks since | knew them to be totally
fabricated? His answer, | repeat it once agaidpfi't know. | am just following my

marching orders from the higher ups.” If this staént doesn’t have even more significance

than when you first read it way above, it will vestyortly.

Clearly, this document concerning Dr. Caselnoval#isthes some serious foundation for
what ought to be considered appropriate for a giysiwho may have fallen short on
complying with their Board Order. | fully suppdhte outcome he received. The Hearing
Committee even speaks to how it would be unwardattdhave fevoked” his license as a
result of his actions. However, if one were tok@tosely, there is an even more significant
piece of information contained in the language.défrsection #4, the Committee writes the
following, “The Hearing Committee recognizes that it will béfitult for Respondent to

seek employment in the future with a restricted nead license.”
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Remember how | asked the reader the question juistearlier as to how | wasertain and
could alsaqprove how OPMC absolutely knew that by limiting a phyaics license it spelled
doom to his/her career? Well, there you havénttheir own words and writing. This wasn’t
some limited understanding by an isolated grouipdividuals. This is a common piece of
knowledge spoken to loud and clear in an OFFICIAdpBrtment of Health/ OPMC
Determination and Order as to the HUGE consequesfcasch a penalty. They knew
precisely what they were doing in my case, andtiproved it! You can never argue against
hard fact. What they did to me was intentionateg@us, unprecedented, malicious, hateful,

and | would contend, criminal.

So, as you can see, despite this precedent amdl#tiwe innocuous nature of my prescription
offense, the Department of Health had differenhglr me. So in May of 2014, | was
informed that should | decide to take this matbest Hearing, the State was seeking Federal
level punishment for me. | was facing Federal drabarges, criminal charges, hundreds of
thousands of dollars in fines, and possibly evéripae. In addition, | would never have a
chance of ever practicing medicine again. Cannmu see how this all works for James R.
Caputo, M.D.? What was | to do? You have all dbahthere is no winning once you get
into any sort of adjudicatory process with thesepte My latest attorney put it to me
bluntly. Unless I surrender my license pleading tontest”, (which again technicallynst

an admission of guilt although it sure does appearway), | was done, forever.

At least by going this route, maybe there was acbhaf salvaging something somewhere
else outside of New York. It was a very sad daynwwiany tears after trying for so long to
have the simple truth rise to the top. | grudgmgigned the necessary papers and for the first

time in over twenty years, | was now stripped of alylity to practice medicine. For what?

The fallout continued even after this event. Qirse, | was the star of yet another newspaper
article making sure everyone knew about it — yoovknthe humiliation factor. Aubry,
Silverman, and Badawy had finally gotten their m#rtook them thirteen years, but they did
it, by golly. They had to lie, cheat and stealrtinay in order to pull it off, no less, like the

true gentlemen and scholars they are (not). Bayt won — at least for the time being. But
even more than that, | got a notice from the Un8éates Department of Health and Human
Service’s division of Inspector General’'s Officatgtg that my Federal Status, (Medicare,
Medicaid, Tricare Military, etc), was now being o&ed as well. | tried writing them to

explain the history of the matter but it didn’t dge anything. | tried writing the Governor
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(for the third time since Paterson was in officeall as meeting with the President of
Upstate Medical University. No one cared. NO OddiEed.

Truth Summary: The 2014 prosecution was just another chapteraretidless indictment of my
medical license, driven by those within Crouse Ht@sp(led by Richard Aubry), to see me utterly
destroyed as a physician. These were unspeaketBlefaaggression, which were then embraced
by a proven malevolent force within the Departnarttiealth who purposely violated every
possible rule in order to fulfill the desire of #eehorrible men. The two cases being used this tim
around were not only a pathetic attempt as fanghnical justification concerning misconduct
was concerned, but were sent to OPMC by Crouseitdbgpviolation of PHL 230 Section 11(b)
where it was not done in good faith (as with ev@ngle other case used in the past by OPMC)
and in fact, was done maliciously. It is necessamgpost this law since it will be referenced yet

another time in the coming section regarding wraathlseeking in all of this.

11 Reporting of professional misconduct:
(b) Any person, organization, institution, insuran@ company,
osteopathic or medical society who reports or prodes information to

the board in good faith, and withoutmalice shall not be subject to an

action for civil damages orother relief as the result of such report

Yet, despite the obvious malfeasance by all pamieslved for more than thirteen years of my

life, OPMC used the cruel and unusual probatioealfty they impose upon doctors to ram a
most vicious threat against my life and freedoro iiie process that left me with no choice but to
surrender my medical license. | admit to makingistake with the prescriptions even though |
categorically maintain that the probation termsemamjustified to begin with. If it was truly my
intent to willfully violate those probation termisyould have simply reopened my practice just

like Dr. Caselnova did. But I did not nor wasvee a thought. | remained unemployed and
penniless out of compliance TO that Order, to ngyidicant detriment. The prescriptions were an
irresponsible oversight but still innocuous in rydbecause, (even in the words of the OPMC
Hearing Committee in Caselnova’s case), no onehaased. There was no real misconduct here,
just the appearance thereof with the case law giyia definitive example of how such a
violation was felt to be of no real consequencea Ipyevious ruling Hearing Committee who
compassionately saw the bigger picture for thatatocYet, in keeping with the malicious
prosecution that was not going to stop in my ctisese charges were amplified to such an extent
that | was being threatened above and beyond argytimaginable thus necessitating the surrender

of my license.
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QUESTION: Giventhe fact that since my D&O from 2007, my levelpoiishment and

inability to practice was grotesquely out of prapmr with that which was intended by the
ruling, in addition to the fact that while | wasapticing, every bit of patient care rendered
was not only reviewed but deemed proficient antsfsatory by the accepted medical
standards, on top of the fact that | purposed tdeaby my probationary terms to the extent
that | remained out of practice, homeless and bfokas long as it took to be able to actually
comply with the Order, not to mention the fact taaimple and harmless oversight was made
on my part with the prescriptions where case la@cg@dent showed that, comparatively, such
an oversight was not worthy of really anything mthran a simple measure of discipline,
coupled with the fact that case law also suppdtiecpremise that having any sort of
limitation on one’s license spelled doom to anyénopsuccessfully practicing, a reality that
served as the primary basis of not one but tworagpappeals to the DOH seeking
modification of these crushing conditions only é& shese efforts patently ignored,
whereafter | found myself suddenly being aggresgipesecuted once again for matters that
were not only six years old but where utterly grdless from both a clinical and a public risk
perspective; is it BPMC'’s position that all of tleisculpatory/exonerating evidence is in fact
not new material evidencebut rathethas been previously availablend yet despite OPMC
having both known and considered these undeniabts,fitwouldn’t have likely led to a
different result in my case? That none of this evidence offsetitbare to proceed to yet
another Hearing in order to further whatever ingidenda existed at the Department of
Health towards the outright desecration of my name ability to practice some of the highest
guality medicine in the region? Becausaniy of this irrefutablematerial evidence_isnew,

then it isindisputablethat itwould havelikely led to a different result —that beingno

further investigation, prosecution and/or penalty whatsoeAdditionally, do not these
arguments representifcumstances which have occurred subsequent to tlogiginal
determination that warrant a reconsideration of themeasure of discipline”? Having to

repeatedly state the obvious is getting a bit rddan
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Exonerating Document from Crouse Hospital

Out of work, out of practice, no medical licenseemployable for anything even remotely
related to my educational background, | have hdahtbwork doing construction — which has
not proven fruitful either. It was during some bewcleaning this past November where | was
organizing the massive amount of paperwork | hdker thirteen years of legal
entanglements with both Crouse Hospital and theaReyent of Health that | stumbled upon

a document that | knew | had somewhere but couldimd previously. This document was
not only something that should havest definitely been contained in my Crouse Hospital

physician file, but also something OPMC and the72B@aring Committee should have also
had in their possession as well. So | began adsepdil the various other documents in my
possession in order to be able to show just whéitdean done in order to once and for all put
this devastating experience in a legal brief. ENwugh | always knew | had more than
enough material evidence to establish a case fbciows prosecution, (as you have clearly
seen), this one document was a scale tipper irgladite to corner the DOH with no way out,
specifically as it applied to the Statute goverrangacatur of my entire conviction. And | am

about to unleash it here in a moment.

Before | do, the following IABSOLUTELY ESSENTIAL to ascertain and understand as it
applies to my Determination and Order and spedifithe Penalty that set forth my license

limitation AND theprobation conditions, the latter of which were THE foundational

component of the Department of Health’s latest gcaton not to mention the source of all
my struggles to survive and provide for my fiveldren since my groundless conviction in
2008. As has been already alluded to numeroustimthis petition document, there is no
guestion whatsoever that the most magnifying faictony 2008 conviction for misconduct,
which again served as the primary basis as wethi®probation terms and license limitation,
as evidenced in the language set forth in my D&@s the Hearing Committeeadsolute
certainty and subsequent condemnation of my having violéitedix month restriction on

my hospital privileges back in 2001-2002. So msalihat they mentioned it four separate

times in their Determination. Let's take a look.

“Although he appeared sincere, knowledgeable and de&ated to his

profession, several aspects of his testimony wem@aibling. Respondent

demonstrated a capacity to perform prohibited actims in that he admitted to

using forceps on multiple occasions in a hospitaluding a period when the

hospital had suspended and/or limited his privileggto do so.
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His judgment concerning whether the appropriate cicumstances for forceps

use exist, however, appears clouded by his desiedisplay his professed

ability. An example of Respondent’s impaired judgrent in this regard was

evidenced by his persistence in performing midforges operations in a hospital

after his privileges to perform that operation weresuspended.

...he blatantly disregarded the terms imposed upon Bihospital privileges,

professing to do so out of necessity.

The Committee unanimously determined that Respondéis over-confidence

and his unwillingness to alter his usef midforceps strongly dictatesthe

imposition of a prohibition against their use.

There can be no denying the fact that this onelasion alone stood aBHE most
aggravating componentof the Determination as well as the Committgeisnary grounds
for imposing any sort of penaltgspeciallythe license limitation, since they had to justify
such an extreme punishment somehow over and agasisiple CME requirement that was
levied on Dr. Feiner. As stated near the beginwiinttpis petition, this completely incorrect
belief also had a huge bearing on what they thoafjhty character as a physician by

purportedly disobeying a hospital order.

In other words, even though we latiow the fix was in by all that has been evidenced thus

it is my irrefutable contention that if there haat been this perception andtnclusionby

the Hearing Committee, they would have been hagdsad to find anythinglse to justify
imposing_anythinglose to what they did, if at all. Just look agdour separate times they
refer to this one accusation. In fact, BOTH tlverise suspension/limitation AND the
probation terms, (as demonstrated above when disicuthe law as it pertained to assigning a
practice monitor)hinged entirely upon this conclusion that Respondent (isyegarded the

terms imposed upon his hospital privileges...”

Repeatedly throughout my Defense, it was impresped the Hearing Panel that this alleged
“disregard” of that hospital matter was just nat §dey would not have any of it, just as they
did with literally everything else that was preszhby the Defense, including all exculpatory
evidence. | have already explained way back tosvdrd beginning of this vacatur petition
that the privilege suspension was modified to at#itron with “consultation” in order to
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accommodate the best interest of the patients Bedhere is no way of knowing ahead of
time when there might be a need for an operatiligaty. In doing so, there was positively no
such violation of anything and therefore, the Cotteriwas completely wrong. | hereby
submitExhibit X, which is a letter from then Chief Medical Officéfary Beth McCall, M.D.,
dated June 6, 2002 — nearly six morgher to OPMC initiating their investigation into these
matters. | have taken the liberty of underlinihg parts that establishe truth once and for

all. Note the decisive phrases theaseany contention of me having violatadything within

the hospital pertaining to my operative vaginaiwal privileges. This document also negates
anything disapproving that might have been infefrech Aubry’s six month chart review

when examining that failed attempt by the man tacktmy advanced forceps privileges as

well as stir up even more trouble for me.

Even though | have submitted, (as components sfgéiition), more than enough documents
to completely justify a wholesale vacating of myienprosecution, this one document,
(Exhibit X), is my own death blow to all that you have damene, my children, my career,
my patients, my employees, my name, my reputatronfinances, my health, my
relationships, my National Practitioner Data Bamiy, worldfor more thaniTHIRTEEN
YEARS! 1 can now say with affirmation, “How dare you!l"don’t care one iota that you are
OPMC. My experience at your hands has been uttedyched! That's not the OPMC that
was righteously conceived at its inception. You, Bervis, as the DIRECTOR, have allowed
this entire agency to become a black mark on myeh8tate of New York by becoming the
worst example of ANYTHING good, fair, just, equitajpand honest!!

Truth Summary: No summary needed. Without an ounce of doubhtmne with a brain
cell, every single thing in this entire documernesens fraud and corruption in how OPMC
knowingly, willfully and most importantly, malicialy took everything from me based on lie

after lie. And you know it, Mr. Servis. Period.

No moreQUESTIONS either. This IS lew and material evidence that was not previously
available which, had it been available, wouldiket MOST DEFINITELY have ledto a
different result”, just as the Statute states and allows. | don& arou claim you “didn’t

know”. You knew, since this documenExhibit X ), had to be in my file and therefore, you
and your organization blatantly ignored it as fat am concerned. And any attempted denial
will NEVER serve to excuse OPMC for ALL the othecigus acts of aggression this agency

subjected me to for more than thirteen years!
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Furthermore, | have more than proven that therst ésircumstances which have occurred
subsequent to the original determination that warrant a reconsideration of the measure
of discipline”. All tolled, this entire document in addition toghron clad new evidence now
before you serve as the immovable basis for notlesfiling of this“petition with the
director, but also for the completeacatur of the determination and order” as well as ALL

the collateral damage that has occurred as a result

What is it that | am seeking?

It should be pretty obvious to anyone that | amhagipy. In fact, I'm furious over what
everyone in my world has had to endure for thirtgesrs as | repeatedly sought the truth of
these matters. Every single effort was met wittihimg but cruelty and dishonesty on your
part. Nonetheless, it's one thing to have defreiiy proveneverything | have contended
from the very beginning, it's an entirely differehing to expect BPMC/OPMC to do
anything upright and honorable. This is why | hawelved so many different parties in this
matter so as to compel you to do the right thikgch and every entity on that list will not
only get a copy of this petition and the exhibitegy will also get their own cover letter as to
why they have specifically been included. Additby, this matter will be disseminated to
the public as well, along with whatever action h¢hink of to bring as much attention to this
matter for the SOLE purpose of ensuring that tH8/ER happens to another New York

physician EVER again, so long as my ghastly expegecan help it!

The bottom line is this. You, BPMC, have the poaed authority to do pretty much
whatever you want. We have all seen this. Theeefafter doing so much wrong, you now
have the opportunity to finally do whatigiht. So, | guess there is one fifAUESTION to be
asked. Will you do it?

WHAT MOST DEFINITELY SHOULD BE DONE

Simply put, | want my life reset back to Septemb@ad01 which was how it was prior to the
stillbirth case that month. Crouse Hospital vieththeir bylaws by railroading me on that
case which led to OPMC becoming involved. ALL casent to Albany thereafter were
equally unjustified. | don’t think | need to repedl else that has been presented. Therefore,
everything should be reset to that point in tinmesiyou have the authority to do all of these

things. This would include the following:
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1. New York State license restored immediately withany limitation. My license
is paid through February 2016, thus all BPMC ndedio is flip whatever switch
necessary to make this happen. Don’t say you .cafou control it all.

2. All adverse reporting at the National Practitiobata Bank completely expunged.

3. All adverse reporting on the Department of Healthébsite is erased.
Immediate notification to the Department of Heatid Human Services’ Office
of Inspector General notifying them that my licehss been re-instated.

5. Press Release plus something in writing statingrthyaconviction has been
overturned for having been completely wrong and timalicense has been fully

restored without any restriction.

WHAT OUGHT TO BE HIGHLY CONSIDERED BEING DONE

Though the above is truly what | seek by the subimisof this petition, there are a host of
other matters that still need speaking to and onghbe overlooked as they seem to have
been in the past. You see, this is not only abmiand what was done to my life. There are
thousands of others affected by what has occureesl dand even more so by who has
remained in control of women’s health in Central\N¢ork. This is why the other parties
have been included and therefore, it will be utheam to act accordingly within their own
jurisdictions after having read both what has bg@sented here as well as the issues that

involve them as they have been imparted in eathedf letters.

Some may find my contentions here to be a bit datdie bounds of my petition, since
getting back to work truly IS my utmost objectivBut in keeping with the times, a good
catastrophe shouldn’t go to waste. Therefore,dbtgion is also intended to serve as a form
of complaint as well, since there is no mistaking fact that nothing will change otherwise
unless someone makes a definitive effort. Thenebeano more archetypal basis for change
than what we have all seen here. Therefore, shgslbmitted with a great deal more
confidence in the other parties than what we alelseen can be derived from OPMC. Thus,
the following suggestions as to what ought to weeyl happen are merely my own opinions
based upon the evidence and what would seem pruddet the circumstances, if | may be
so allowed to do so. In other words, knowing #hagry single thing presented in this
document is true and proven so, if | was one ingtpn to exact what was fair just, these are

the things that come to mind, for the best inteoéshe vast majority.
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The first question | would personally ask if | hadt read this petition is this. “How is it that
you, Mr. Servis, can justifiably retaining your jab the Director of BPMC/OPMC given
THIS level of proven corruption and dishonesty witan agency you maintain the headship
for?” You have personally demonstrated such agstaigg contempt for the uprightness of
public service as a representative of my State\®gonent that it would seem that you have
abandoned your duties to the extend of needing rply relieved of your duties. Yet,
despite your intimate role in all of this, there atenty of other, just as serious changes, that
oughtto happen. As any rational adult would clearlyeggoased on the truth of this entire
matter, the following seem more than fitting:

1. Immediate change in the Directorship of BPMC/OPM&gain, that being you,
Mr. Servis. Sorry, but it's more business andpersonal really — ok, | stand
corrected, it is personal but equally predicatedvbat is also lawful. You just
don’t deserve to hold that position after what yawe shown of yourself in
strictly a business/administrative and legal seridee taxpayers of New York
should be outraged by what they have received from not to mention every
doctor who has suffered at the hands of your oveagyressive and moreover,
malignant agency. While there are plenty of playevolved that will be named
to certain agencies receiving this brief, you &eering leader and therefore ought

to be removed. This should be a no-brainer.

2. Timothy Mahar is also unfit to serve at the Depaibof Health. He has shown
himself to be a corrupt man willing to break ang atl rules in order to knowingly and
willfully drive a malicious prosecution to the degrof destroying an innocent man’s
life. He too has forfeited his right to serve Btate of New York and as far as | am

concerned, ougtib be disbarred. Another no-brainer.

3. Arenewed and spirited effort to introduce a frédPMC Reform Bill to the State
Legislature that would recreate OPMC into a coastihally sound and upright agency
with the same mission, while eliminating any posisybof this abusesver happing to
another New York physiciagver again, if my experience has anything to do with it
Clearly OPMC is out of control with my most recattorney telling me that they have
seen the number of doctors needing counsel fromdffece for OPMC prosecution go

from roughly four to five per year to now four ted per month. They are just one of
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hundreds of firms defending doctors against aliegatof misconduct. It has been said
that there are fifty (50!) prosecuting attorneyskig for the Department of Health, all
with quotas. Quotas?!? Therefore, it is appayesyien season on doctors in New
York State, with a good number of them likewisenlgdbaselessly persecuted.
Speaking out of experience fevery singledoctor in this State who has grown to live
in fear of OPMC, | say, “enough!” The cottage istty amongst professional
misconduct defense attorneys (or even prosecutwshas sprung up in the face of
your overly aggressive agency will need to findeotAssignments. Their fiscal

interests do not justify any continuation of thereat system, whatsoever.

. A cleaning of house concerning the leadership @@bpartment of Ob/Gyn at Crouse
and Upstate Hospitals. This would include as amum, Drs. Robert Silverman and
Shawky Badawy. Fate took care of Aubry this padlt\Wa a single car accident. It
oughtnot trouble anyone to take such action to depuossetindividuals for two
reasons. First, these men, too, have forfeited tight to hold such positions of
distinction as having violated every possible coflethics for a professional, not to
mention having turned the department into a jokaaas excellence and honor. As |
have written previously, | don’t want any of theonget in trouble with the State over
this. | just want them to get lofir the betterment of the healthcare for women and
unborn babies in this region of New York Statecdl, there are others who can
readily step in and fill these roles until a suigapermanent replacement is found. So,

that need not be a factor in finally doing whatght and just.

. A full-scale investigation into the care being reretl to patients out of the
Regional Perinatal Center. Though not a comptedeiment of this entity as |
know of some good doctors who work there, | hawnsmses from this division
that are beyond reprehensible when this placeppased to be representative of
the highest level of Obstetrical care availabléhimregion. No amount of “good”
cases trump the dreadful care | have seen too trarg. There is absolutely no
excuse. If the former President of ACOG, Dr. Wadainrefuses to allow any of
his group’s patients be cared for by them, thenryow have a witness of two
separate people that this place needs to be chaiogeke better.
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6. An immediate seizing of the reigns of the ResidePygram for the sake of
providing a sound and thorough Medical Educatiopegience for these poor
unsuspecting doctors. Though | have not beeneagtithis department since
2008, | have every reason to believe that nothasygositively changed due to
terrible case reports still emanating from thisplaot to mention first hand
reports from acquaintances who have attested gathitinued deficiency. Even
from when | went to medical school here in 1998 Besidency has consistently
ranked as one of the worst programs around whedwg, 4hd substrate exists for it
to be one of the best. For illustration, one ydarow of, when the five
graduating residents sat for the written board exaich isdesignedor passing
should the resident have simply been breathingoanthg attention during their
training, three out of the five residents failddinreal. This Residency has been so
substandard as far as both supervision and aeaadihg experience, that |
actually met with and submitted a proposal to tast president of the medical
school who had the authority over post graduateicagdducation. | spoke to him
and presented a written submission of the isswgigsperately needed
addressing. Not only did he simply pay no attentamy delineation of a number
of serious deficiencies in the education and supiev of the residents, (politics
no doubt), he was shortly thereafter expelled frosnpost for improprieties of his
own. In fact, this community has a moral and ethgroblem that seems to run
through much of the leadership in the medical distatnent, as evidence again by
the most recent past President of Upstate Medinalddsity and Hospital, David

Smith, who also was ousted in 2013 for corruption.

7. 1 once stood atop of multimillion dollar practideat | had personally built through
extensive work and proficiency as a physician. N can replace what that
once was and no value can possibly be placed dnastluing. And if there can be
no value placed on that, then how does one even begaluate what a father has
lost with his children by what has occurred. Tbars in their lives and my heart
are immeasurable and | have you to thank. Furtbesniby doing what you did
and not being able to sustain any work since 2DB8ye lost more than $4 million
dollars in anticipated income not to mention thessnze debt | still carry and a
destroyed credit rating. As a punitive measumjght to recover that loss. The

law is clear as far as seeking relief as indicaigdw.
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8. Notwithstanding any other provision of law, no rember of a
committee on professional conduct nor an employed the board shall be
liable in damages to any person for any action takeor recommendation
made by him within the scope of his function as a ember of such
committee or employee provided that (a) such member employee has
taken action or made recommendations within the s@e of his function
and without malice, and (b) in the reasonable belfeafter reasonable
investigation that the act or recommendation was waanted, based upon
the facts disclosed.

11 Reporting of professional misconduct:

(b) Any person, organization, institution, insuran@ company,
osteopathic or medical society who reports or prodes information to
the board in good faith, and withoutmalice shall not be subject to an

action for civil damages orother relief as the result of such report

** (f)(v) No member of any such committee shall bé&able for damages to
any person for any action taken by such member pragded that such
action was taken without malice and within the scop of such member's

function as a member of such committee.

16. Liability. Notwithstanding any other provision of law, persons

who assist the department as consultants, expert tnesses or monitors in
the investigation or prosecution of alleged profegsnal misconduct,
licensure matters, restoration proceedings, probatin, or criminal
prosecutions for unauthorized practice, shall not b liable for damages

in any civil action or proceeding as a result of sth assistance,

except upon proof of actual malice. The attorney gesral shall defend such
persons in any such action or proceeding, in accoamce with section
seventeen of the public officers law.

Yet, in my case, then@as malice with damages having been incurred involving
parties covered in every one of those subsectibtieedaw just listed. Therefore,

according to this law, | am technically entitledotth relief, (everything in the
140



What Most Definitely Should Be Dosection) as well as civil damages. | know
that there is also a provision in the law calleddaticle 78 proceeding where
monetary damages are sought and that there isudestd limitations that | believe
is only for a few months following an adverse OPMe&ermination. However, it
is still a legitimate claim and thus | will defemyaconsideration for this matter to
those who stand in higher judgment of even OPM@etermine if this demand is
valid for any sort of provision. This petitionirsno way a means to “cash in”.
However, given the losses | have sustained by whahave read, it would be

imprudent of me not to bring this issue to a disaus as well.

8. Certainly, no list concerning all of this would bemplete without speaking to the
issue of sham peer review. This is a most gruequartice within the honorable
profession of medicine with massive consequencgswasave just seen. Though
this problem is a nationwide epidemic and considié&esome to be just a myth,
my experience clearly demonstrates that it is nbt ceal, but begs to be
addressed once and for all. The State of Michlgagislature recently, in 2006,
took action by passing a law making it far easterphysicians to seek monetary
damages for those individuals who choose to go dbempathway of malicious
reporting to a State Medical Board. Being onehefmost progressive States in
the Union, New York ought to lead to the way intitnging sweeping legislation
that puts this repugnant practice to bed for goblis is by no means a measure
that would eliminate fair and honest peer revieWwich is always going to be
necessary, it is simply skimming the dross off gkacess that we can now see is
fraught with abuse and real life devastating coneages.

How does one even wrap up something like what yaue lust read? There is much more | wish |
could say and will probably kick myself for not wmnig something that | forgot after | finalize this
document for distribution. | suppose | would likespeak to things on a little more human level.
While | have surely castigated certain individualghis petition who were party to this thirteen
year ordeal, (and rightfully so), they must knowattespite what they did to me, | forgive them.
You read that right — | forgive them. | don’t eseuthem for what they did and they still should
face whatever is just for their actions as wastemiabove. But as far as my heart towards them,
they are forgiven — for they truly know not whagyido and have done. Not so much to me,

which was appalling as you have read, but realtjhémselves, which is everlasting.
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There are a lot of personal regrets that | coutdably think of as well that this ordeal has
produced. However, the one that probably is thetftesh concerns my father. My dad was
so broken over this whole thing for his son. Inm&ghaving to watch your own child go
through something like this after seeing him ovber@ee his entire life and work so hard to be
the first of his children to not only graduate egk, but to then become a doctor and
thereafter inspire his older brother to also become as well after his life had taken some
unpredictable turns. In fact, all of my four sitgs (who | love dearly) are overachievers and
outright successes in their own right and havedstyome this entire time. My father
unfortunately died this past summer and never@tgrnporally see me restored to what he
knew, as my dad, | loved and fought so hard taaretl My beautiful mother, a fifty year
nurse whavas my inspiration to become a doctor, has equallfesel greatly and ought to
see justice for her son in her lifetime. | havarsamy others (family, friends, landlords
patients even) to thank for so generously steppmtp help me subsist all these years as

well. Humbled just doesn’t come close to descglsnch a blessing.

But most importantly, were it not for my steadftsth, these thirteen years would have been
impossible to have survived. It would be whollyguateful of me, therefore, not to thank God
first and foremost. What He has manifestly donmé how He has repeatedly shown
Himself to me, what He has taught me of Who Héhis,beautiful people He has placed in
my life, how He has sustained me in ways beyondrgasn in the face of ridiculous odds,
cannot evebe measured, expressed or described in wordsar&legs of whatever becomes

of this petition, God will be there, as alwaysowe Him everything.

This document is also for my children. They handwred so, so much. No parent could ever
imagine their own child having to personally sufitee indignity of their father being dragged
through the community mud and considered by marbeta charlatan and a loser. It’s not in
their face but they have definitely felt the fallo even their own lives and relationships since
the dirty laundry fashioned for me by what you hea&d has been aired for everyone to see.
Two of my children were born into this disaster &ndll they have known. The others, too,
have witnessed and bore far more than any chilthtoilog My oldest was a little five year old
boy when this all started. He is now a grown maah @ brilliant one at that. These children saw
every single Christmas during those five yearsiteadp to April 2008 essentially undermined
because OPMC would purposely time significant evsntas to fall right during that season

which naturally impacted the whole experience.
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As horrible as this has been for even them, theyaliistronger at least because of all it and have
learned the value of something as simple as a piegem, because there have been many times
when | couldn’t even buy that for them. With thetimg of this petition, they now have material
information and facts that they can someday turanith see just what it was and why it was that
caused dad to be so sad and beleaguered all thasg yn the middle of all the fun he tried to

still experience with them in spite of having kttio no resources other than his undying love for

them.

I’'m going to end with this because tears are begmto stream down my face once again over
the thoughts concerning my children. | dearly apjate the enormous amount of time you have
taken to not only read this but to closely exaniveeexhibits that support this effort. | want to
speak finally to those with authority over this teat You chose your profession and to pursue
the positions you have for a reason. At some pantbelieved that you could make a
difference in your own right. At some point yowmsygour job as important and were proud of
the fact that you held certain influence to eithghtly show mercy or justly flex your muscle
depending on the necessity at hand. At some paiththopefully still, I would like to think that
there was a sense of righteousness in your hedd ¥hat was good and acceptable with your
title and rank. Well, | am asking you to step aphis momentous occasion and show your own
children what it means to be someone of honor ategjrity. | don’t think you will find a more
virtuous opportunity than this one. Thank you.

Yours truly,

James Richard Caputo, M.D.

“A good name is rather to be chosen than great rgsh)
and loving favour rather than silver and gold= The Book of Proverbs
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Short List of Material Evidence from 2007 OPMC Haegr Items with an Asterisk (*) indicate that whiwas entirely
available to the Hearing Committee and/or ARB upamdering a verdict.

Mitigating Exculpatory/Exonerating Convicting
- — > -
Zt%ce)zf()cfﬁrgsla;?:nlenc: (\;v(;t(;é?se tﬁ;'ﬁ:ggg‘;: *My performance throughout my entire career ramkihe top
P 5-10% of practicing Ob/Gyn physicians in NY State Opinionated,
guashed for more than twelve years. unsubstantiated

Repeatedly being blatantly ignored by BPM

2013 Modification Petition

C, " . . . .
after multiple correspondences — including heNo repetitive history or pattern of inappropriatedical care

which is required for both conviction and penalty.

*Ruthless, incompetent and dishonest
departmental leadership at Crouse Hospital
evidenced my the card from a local doctor|
describing Aubry’s ObQA oppression of hig
department.

*Not one written practice standard was ever intastlby

OPMC as having been violated while ACOG’s guidedine

were presented by the Defense showing all cades veell
within thesuggestedtandard of care.

as

misleading and
dishonest testimony
of one man
recruited to lie.
Nothing more was
offered.

Inconceivably awful medical care rendered
too many patients by this incompetent
department.

*Being excluded from the incident case Root Causalysis
along with the adulteration and deliberate sidgstepof
official hospital documents (NYPORTS Report) inteddor
the DOH.

(0]

*All patients whose forceps delivery was bei
adversely used against my license testified
my behalf as having no personal issue at a

ng *The actual cause of death for the stillbirth calevould
on have otherwise never been reviewed as a potemtalgm

l. had there been an honest declaration of the facts.

*CK Letter to Crouse about Aubry and his
character as a physician.

*Crouse Hospital Department of Ob/Gyn deliberatgigg to
the MEC in order to have a sanction imposed. &his
supported by the entire record of that MEC Heahmng002,
including the testimony of the doctors from the al@ment.

Experience of Omar Rashid, M.D. at the harj
of Aubry.

d&Exculpatory testimony of Richard Waldman, M.D. tifially
supported my management of the stillbirth case.

Richard Aubry’s twisted jealousy towards
anyone who is skilled in advanced forceps

Richard Aubry, M.D. — this man is essentially resgible for
fomenting this entire matter — initially from withthe
hospital and then at the State level with OPMC.

*Repeated administrative violations by Crouse

Hospital in required State reporting

*Disparity between the bogus six month case rexogw
Aubry and the return of all my operative vaginalidsy
privileges in 2002.

Uy

*Failure of Hearing Committee to properly
render Determination as per the Statute

***Crouse Hospital administration documents showary
actual limitation of privileges and not a suspensio

*Undisclosed manner by which Hearing Pan
are seated

els *Fraudulent and malicious reporting of cases to @PHY
Richard Aubry, M.D. constituting professional miadoict

*OPMC Reform Bill establishing the existeng
of the very abuses that were rampant in m
experience with OPMC

e*The unequivocal fact that the 2005 hearing hadedhrown
y out for bias because somehow one of Richard Aubirigads
was seated on my jury — setting a DOH precedent

*Profound bias and impropriety on part of Sta
Prosecutor Timothy Mahar

e *Great weight to my primary expert.

*The established existence of sham peer rev
and the reality of this scourge in medicine
which was proven to have occurred in my ca

iew 2008 attempt by Crouse Hospital to have the Gyn QA
committee “rewrite” a previously favorable revieavread as
se. substandard.

*Refusal of OPMC to allow any record of ear|

interviews which were then adulterated and precluded them from doing so in my case given tharkg

used in an aggressive and dishonest mann

ly *The Law regarding assignment of Practice Monittick

er. Committee’s own words.

*DOH breaking the law when someone on tf
inside posted the D&O when it was to remal
confidential.

ne *Cases of both Marc Feiner, M.D. and Vito Edward
n Caselnova, M.D. proving that a license limitatioasmot
only unwarranted but also done so in my case outalice

*Someone tipping off the local newspaper

about the unlawful posting of the D&O who

then wrote an inaccurate and highly damagi
article concerning my medical practice.

*Caselnova’s case also proves that there should begn no
real penalty for me having violated my probatiomte as it
ngapplied to the 2014 prosecution by OPMC and tha¥iOR
actions in my case were again evidence of malice.

*Department of Health insider colluding with member
Crouse Hospital's Department of Ob/Gyn to purposely
engineer a completely fraudulent malicious prodeoutf my

medical license causing great harm to my life.
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CC:

-Governor Andrew M. Cuomo

-New York State Office of Inspector General

-Department of Health and Human Services — Offig
of Inspector General

-New York State Commissioner of Health

-Hon. John M. Katko

-Hon. James L. Seward

-Hon. Kemp Hannon

-The Joint Commission — JCAHO

-National Practitioner Data Bank — NPDB

-New York State Bar Association

-ACOG - American Congress of Ob/Gyn — Grievalr
Committee

-MSSNY — Medical Society of the State of New Yo

-Onondaga County Medical Society

-AMA — American Medical Association

-ACLU — American Civil Liberties Union
-Center for Constitutional Rights
eAAPS — American Association of Physicians & Sunged
-Peer Review.org
-Semmelweis Society
-Michael Hiser, Esq.
-Timothy J. Mahar, Esq.
-Michael P.Ringwood, Esq.
-Dick Tubiolo, Esq.
-David Brittan, M.D. — OPMC Director Syracuse Offic
-Kimberly Boynton — CEO, Crouse Hospital
1c&regory Eastwood, M.D. — President of Upstate aldi
University
rkSelect Media Outlets
-Public
-Several Others
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